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sumption be not repelled by evidence, a claim of 
compensation by any of the officers or crew of such 
steamboat, for extraordinary exertions, is not main- 
tainable. 
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UNITED STATES DISTRICT COURT. 


Nor is a suit against a passenger, or other person 
having preperty thus saved, to be sustained, when 
instituted separately and after the payment of wa- 

Steamboat New England ; George Stillfin, ges, in full, to those engaged in that service, with- 

Fitz | 0¥* claim or demand on their part at that time or 

previously for any such extra compensation. 


BOSTON, NOVEMBER, 1338. 


George Mesner, lately chief engineer of the 


lately pilot of said steamboat ; 
Goodin, lately deck hand, and James Collins, 
lately a wheelman of the said boat, 
v. 
The President, Directors and Company of 
the Suffolk Bank. 


B. R. and G. T. Curtis, proctors for the 
Libellants. 


S. Hubbard, B. R. Nichols, and C, Atwood, 
for the Respondents. 


The Steamboat New England, on her passage from 
Boston, for ports and places on the Kennebec, by 
collision with the schooner Curlew, sailing in an op- 
posite direction, was so severely injured as to be 
deemed in immediate danger of sinking, and, un- 


Davis, J—.This libel is for a salvages ervice 
alleged to have been performed, for the benefit 
of the respondents, in saving two packares 
of bank bills, of the declared value of 850,000 
asserted to have been saved, under cir- 








The distinction, or exception, by which pilots in the | 





Where there is a presumption of blame, as to the col- 





der that apprehension, was left by all on board. The cumstances of great peri! and extremity from 

pasengers, and part of the crew went on board the the captain’s office in the steamer New Eng- 

Curlew, the master with other officers and the res- . . 

ides afin enawy Seman dialed Sears Cee which that property had been depos- 

wreck, employed in saving articles found floating, ited by Joseph H. Dorr, agent of the Suffolk 
and after a brief interval, judging it safe so to do, Bank, the said steamer having been previ- 
again went on board, for the purpose of saving, and ously deserted by z all on board from appre- 

did save haggage of passengers, money and other hension of her sinking, after a disastrous col- 

property to a large amount. ‘lision with another vessel, the schooner 
The New England under these circumstances, and at Curlew > the exertions of the libellants in 

the time when the alleged services of the libellants the premises being, as they assert, induced 

were performed, ought noi to be considered as de- | by a reward of five thousand dollars, offered 

relict. by said Dorr, one of the passengers in the 
The rules of the Marine law, relative to the exer- New England. : 

tions required of seamen in cases of shipwreck, or The respondents place their defence on 

of disaster at sea, are equally applicable to naviga- | the following averments, summarily collec- 
ted from their answer, 

Ist. That the night on which the colli- 
usual mode of navigation, have, in some instances, | Sion occurred, was very pleasant with little 
been admitted as salvors, is not applicable to| wind, the sea calm, and the atmosphere so 
pilots or engineers of steamboats, belonging to the | clear, that a vessel could be seen at the dis- 
ship's company. tance of several miles ; that the schooner was 














tion hy steamboats. 


A promise of reward from a passenger, in the cir-| sailing at aslow rate, and under usual sails ; 


cumstances above described, to officers, or crew of | that the steamer was proceeding with great 
the distressed vessel, to secure their exertions for velocity, under high steam, and with several 
saving his property, held not to be legally binding. | .aj)}s spread, and that under oot: ahh 
cumstances, the collision could not have 
occurred, but through a defect of duty, on the 





lision on the part of the steamboat, if such pre- 
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part of the officers and crew of the steamer, 
who were at the time, in special charge of the 
engine and navigation of the New England, 
and that the libellants, themselves, or some 
of them, were in said special charge of the 
engine and navigation of the steamer. 


2dly. That the respondents had delivered to 
Mr Joseph Dorr, their agent, two packages of 
bank bills, one package containing bills of 
the Globe Bank, of Bangor, to the nominal 
amount of 20,000 dollars, and the other pack- 
age containing bills of the Commercial Bank, 
of Bangor, of the nominal amount of 26,000 
dollars, both packages being placed in one 
carpet bag, which was delivered with its 
contents to the clerk of said steamer, for safe 
keeping ; that the said bank bills were com- 
vrehended in an agreement, subsisting be- 
tween the respondents, and the said Globe 
and Commercial banks, respectively, relative 
to the redemption of their bills, by which the 
said banks had been charged for the amount 
by the Suffolk bank, and that the said bills. 
by the terms of such agreement were at the 
risk of said Globe and Commercial banks 
respec’ vely. 
3c). That they do not admit, that the 
said Dorr made such offers of reward, nor any 
offer of reward, to the libellants as they al- 
lege, and that he was not authorized or em- 
powered in behalf of the respondents, to 
promise such, or any reward whatever, for the 
recovery of said bills, or for any purpose 
whatsoever. 
4th. That the said steamer and property 
on board, were not abandoned by the officers 
and crew, as in the libel alleged, but, that 
from and after the collision, and until the 
libellants, themselves finally left the steamer, 
the officers and crew thereof remained, and 
were on duty, on, or about that vessel, with- 
out abandoning the same, or any property on 
board, that the libellants, themselves, were ac- 
ting under the orders of the captain, and other 
officers, and continued, and acted under such 
orders until long after the time of the services 
alleged in the libel. 
5th. That the libellants in the premises, 
were not acting in their private or individual 
capacity, but that said bank bills, together 
with other large amounts of bills, noney and 
other property, belonging to various persons, 
were taken from said steamer by her officers 
and crew, only in discharge of their several 
duties, and to relieve themselves, and the 








owners of said steamer, from the legal lia- 
bifities which would have been incurred by 
the dereliction or loss of said property,—that 
the same was done under the direction of 
the captain and other officers ; that the said 
bills and other property being recovered were 
delivered to, and remained in the possession 
and control of the said captain and other offi- 
cers, and were, afterwards, delivered by them 
or some of them, to the several owners, or to 
others for said owners, without any claim or 
pretence of claim by the libellants, or any of 
them, or by said officers, or others, of any 
right of salvage thereon ; that the bills were 
delivered by the captain of said steamer, to 
the respondents, without any claim of sal- 
vage, or notice of such claim, or any allega- 
tion or pretence, that he, or any of the offi- 
cers, or crew, had, in respect to said bills, 
done more or acted otherwise, than was re- 
quired in the performance of their several 
duties, and for their protection and dis- 
charge from their legal liabilities. 


6th. That the motives, or inducement, by 
which the libellants were actuated, were 
not such as they allege, but that they acted 
as the respondents verily believe, in all the 
premises, only in performance of their sev- 
al duties, and under the orders of the officers, 
and for earning, and securing their own cus- 
tomary wages ; that the libellants, and each 
of them, in fact, claimed, and received, from 
the owners and officers of said steamer, their 
customary wages, for all said time, and 
until their arrival at Boston, the day fol- 
lowing, as also all their wages at the time of 
the collision pending, or at any time earned ; 
that the libellants were, thereby, fully paid 
for all services alleged or done by them, at 
the time aforesaid, and that they, nor any of 
them, ever made any or further claims upon 
said owners or officers, than for their wages 
so paid jn full. 


7th. It is denied that the labor and risks 
incurred by the libellants, in the premises, 
were in nature or degree as in the libel al- 
leged, They were, it is asserted, by the re- 
spondents, comparatively slight, in a very 
little (if any) degree, exceeding the common 
services and risks of seamen, the whole hay- 
ing been done in ful] daylight, and in a very 
short time, and in the particular mode point- 
ed out by others; that the sea was calm, the 
weather pleasant, and numerous boats and as- 
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sistants constantly at hand; that, in fact, | bellants, is contained in the depositions of 


equal or greater labor and risk were incurred 
by other persons than the libellants, on board 
and about the said steamer, who have made 
no claim for compensation. 

8th. That if the bills so saved, were in 
fact the property, and at the risk of the re- 
spondents, the saving was of no pecuniary 
benefitto them, the same being of known 
amount, and the whole matter capable of ex- 
plicit proofs; that independently of the 
agreement with the Globe and Commercial 
banks, the claim of the respondents, upon 
those banks, from which the bills had been 
issued, for the amount, would not have been 
defeated, or affected, by the total loss of said 
bills. ‘That in the event of such loss, the 
fact of the prior receipt of said bills by the 
respondents, and of their Joss and destruction 
were capable of proof, and would, in fact, 
have been 
and that they would have been able to sus- 
tain their charges, for the amount, with in- 
terest against the said banks, and that the 
said banks, as the respondents have been as- 
sured, would have readily allowed said char- 
ges, without the production of the bills ; that 
the said bills, when taken from the steamer, 
were saturated by the salt water, and greatly 
stained and injured, and that the fact of the 
loss of them would have been so notorious, 
that any attempt to pass them by any person 
who might have found them would have been 
unsuccessful, as they would easily have 
been identified as the lost bills; that the said 
banks which issued them, were in no danger 
of being compelled, nor would they have been 
liable to pay them, to any holders of them, 
and further that the bills of said banks, were 
at that time, generally uncurrent, aad have 
so continued to the time of filing the answer 
of the respondents in this suit. 

Othly. That if the libellants can be con- 
sidered as rightfully entitled to salvage in 
the premises, there were other, and large 
amounts of bills, and other property belong- 
ing to various persons, taken from the said 
steamer by the libellants, under the same 
circumstances, or other persons acting with 
them, and equally entitled to come in and 
claim with them, and that said other bills 
and property, or their owners, ought to bear 
or pay a contributing share of such compen- 
sation or salvage, as may be decreed. 

The proof in the case on the part of the li- 


proved by the respondents, | 

















| George Mesner, and James Collins, two of 


the libellants, and in the depositions of Wil- 
liam Rush, William Griffin, Jason Collins, 
and Andrew McCausland, firemen ‘on board 
the New England, at the time of the disaster, 
and of Isaac Powell, the cook. 

The respondents produce the testimony of 
Nathaniel Kimball, master of the New 
England, William L. Stone, the clerk, Jo- 
seph H. Dorr and Samuel G. Stimson, passen- 
gers, 

The testimony is unusually voluminous, 
from the very extended and searching exam- 
ination which was pursued by the contend- 
ing parties, and isin some instances, not ea- 
sily reconcilable. The following facts, how- 
ever, are admitted, or satisfactorily proved. 

The steam packet New England, Nathaniel 
Kimball, master, sailed from Boston, on the 
30th day of May last, bound to Bath and Gar- 
diner, on the Kennebec river, and between 
1 and 2o’clock, of the next morning, about 
16 miles south from Boon Island light came 
in contact with the schooner Curlew, deeply 
laden withlime, bound for Boston, from an 
eastern port, the steamer being under rapid 
way, at the rate of 12 miles an hour, impelled 
by her machinery, in full operation, and with 
her sails set,a foresail and jib. The stroke 
was particularly severe in its effect on the 
steamer. A large hole, some of the witnes- 
ses say as large as a hogshead, was made 
in her bow, and in about twenty minutes she 
was filled with water. ‘The alarm and dis- 
may of all on board, as they rushed on deck, 
most of them aroused from sleep by the 
shock, was excessive. The vessel was fast 
settling, and, from a persuasion that she 
would soon sink, all applications for arresting 
the influx of water, proving ineffectual, 
it was decided to take refuge on board the 
Curlew, a measure in which the master and 
officers of the steamer, and all on board con- 
curred for the preservation of their lives. 
This was effected partly by boats, with 
which the steamer was wel] furnished, but 
principally, by immediate transit to the Cur- 
lew, which haled along side, not having sus- 
tained any considerable injury by the con- 
cussion. When the Curlew stood off, as 


she soon did, from apprehension of danger, if 
the steamer should sink, while attached to 
her, she had received on board all the pas- 
sengers, sixtythree 


in number, excepting 
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one, who was killed, (in what manner does | the more difficult task remained, the recovery 


not appear in the evidence) and all the crew 
of the steamer, excepting Capt. Kimball, and 
some of his officers and men, who remained in 
the boats, and were actively employed in sa- 
ving such baggage of the passengers and ma- 
terials of the wreck, as were found floating, 
which they collected and delivered on board 
the schooner. Some time was spent in this 
operation, when it was perceived, that the 
steamer, instead of gradually sinking as was 
expected, became stationary. Hopes were 
then entertained, that she would not sink, and 
the appearances were so promising, that she 
would continue thus stationary, the weather 
also being clear andj mild, and the sea smooth, 
that Capt. Kimball, and the men with him 
were encouraged to go on board the wreck 
in their boats, and to make an effort to save 
the baggage and other valuable articles, 
which might be accessible. At that time, 
the only part of the New England, above wa- 
ter, was the promenade deck, which the party 
in the small boats, or some of them, ascend- 
ed, and forthwith proceeded to recover the 
baggage, breaking through the sky-light, be- 
neath which was the baggage rack. In 
this, good progress was made, and the trunks 
bags and other packayes which were in this 





of the valuable property in the captain’s office, 
wh.ch could only be effected by cutting a 
passage throughthe promenade deck. ‘Lhis 
was promptly performed, by means of an axe, 
brought by Mr. Stone, the clerk, from the 
schooner Curlew, before her departure.— 
From the opening thus made, there was /ish- 
ed up (as the witnesses expressed it) two 
carpet bags, one containing the packages of 
bank bills, which had been deposited by Mr 
Dorr, with the clerk of the boat; the other 
holding the smaller amount of bank bills, be- 
longing to Mr Stimson. In this operation, 
the libellants were all actively and labori- 
ously employed. ‘ihe carpet bags, with 
their contents were delivered to Mr. Stone, 
and by him to Capt. Kimball, who was along- 
side in one of the boats ; Mr. Stone wes des- 
patched with them to the schooner Evelina, 
and did not return again to the wreck. After 
his departure an iron safe, containing Capt. 
Kimball’s money about six hundred dollars 
in specie was drawn up. ‘The men next 
proceeded to save other articles of small 
value, such as the bell which they disengaged 
from its fixtures, and a portion of copper 
pipe, part ofthe machinery. ‘ We suppos- 
ed,” says Capt. Kimball, “ that we had sav- 


mode recovered, were sent in boats and de- |ed every thing that could be saved by the 
livered on board the Curlew, then standing off | small boats, unless we had towed the steamer 


and on, at varying distances froin the wreck. 
After a considerable portion of the baggage 
had thus been received and placed on board 
the Curlew, there appeared urgent motives 
that the Curlew should be relieved from her 
uneasy situation, and proceed to Boston, in 
contemplation of being replaced,for assistance 
to Capt. Kimball and the men remaining 
with him, by another schooner then nearly 
approaching them. Mr. Blanchard first pilot 
of the New England, by appointment from 
Capt. Kimball, left the boats and went on 
board the Curlew, to take all proper charge of 
the property saved, and placed on board the 
vessel, and of that part of the crew of the 
New England, which were on board the 
schooner. The Curlew departed before sun- 
rise, and was replaced by the schooner Eve- 
lina, of Portland. The recovery of the bag- 
gage through the sky light aperture, was in- 
dustriously pursued, and all or nearly al] the 
remaining contents of the baggage rack, 
were saved, and conveyed in the boats to the 
schooner Evelina. This being accomplished 








in.” ‘The men then left the wreck and re- 
paired to the small boats, by direction or ad- 
vice from Capt. Kimball, who appears to 
have been vigilantly attentive for the safety 
of all in concert with him in the undertaking, 
and who, after the saving of the articles 
mentioned, noticed some small change of po- 
sition in the wreck, inducing him to advise 
the men to leave the wreck, and go into the 
boats. Soonafter they left the wreck she 
turned bottom upwards. Capt. Kimball] and 
the men with him, went on board the sch. Eve- 
lina, and proceeded in her forthwith to Bos- 
ton. ‘Ihey had been employed in the service 
described about five hours. ‘I he re-entrance 
on board the steamer, was, as I should infer 
from the testimony, not far from the com- 
mencement of twilight. When the carpet 
bags were extracted from the captain’s office, 
it was near sunrise—and the safe was drawn 
up, about an hour after sunrise. On arrival 
at Boston, the packages saved, belonging to 
the Suffolk Bank, were forthwith delivered to 
the proprietors, containing the whole amount 
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of bills delivered by Mr Dorr, to the clerk of 
the steamer, fortysix thousand dollars. 

At the time when the steamer, which it 
had been supposed would sink, became sta- 


tionary, and the boats were about proceeding | 


to go from the Curlew for the purpose of 
boarding her, Mr. Dorr, it appears from the 


evidence, made urgent requests, and large | 
offers of pecuniary reward, first of $2000 and | 


then of $5000 te those who would save for 
him the packages of bills, which he had lodg- 
ed in the captain’s office, ‘ihese 
is testified were made in the hearing of the 
libellants, and received a reply from one of 


them, Mr Mesner, that as to both sums, Mr. , 


Dorr, might as well offer the whole for he 
must know that it could not be done. 
asserted offers are denied by Mr. Dorr, who 
affirms, that he made no offer of any par- 
ticular sum, but that he did promise a re- 
ward, and in presence of many of the crew. 
Mr, Stone, however, testifies that he was 
promised 1000 dollars, by Mr. Dorr, if he 
should succeed in saving his money ; and so 
many witnesses testify to the offers of 2000 
and 5000 dollars, made to these inthe boats, 
that lam bound to believe, that some such 


offers were made by that gentleman, but | 
. - - . | 
made in such a state of anxiety and excite- | 


ment, that the expressions, which at such a 
moment escaped him, are not recollected. 


The libellants, with all the restofthe crew 
of the New England, received their wa- 
ges, in full, on the Ist day of June, reckon- 
ed at their respective rates; up to that time, 
one day after the disaster. Receipts, in com- 
mon form, were given by them, without 
claim or demand of any further compensation 
or allowance, excepting that one of the wit- 
nesses testifies that he did say, at the time 
of the payment of wages, that he thought he 
ought to receive something more. After that 
time and before the filing of the libel, Mr. 
Stone, in consideration of his services in the 
premises, received from the bank, three hun- 
dred dollars, through Mr. Dorr, their agent, 


for which he gave a receipt—this transaction | 


was without any previous consultation with 
Capt. Kimball, or any of the other officers, 
or with any of the crew of the New England, 
none of whom have participated with Mr 
Stone in that donation. 


Have the libellants, from the facts pro- 
ved, a legal claim in the application of the 


offers it | 


These | 


|law marine to those facts, a right to any 
| further allowance than the wages which they 
| have received, and, if so, to what amount ? 
| If they are thus entitled, it must be as sal- 
| vors, or by virtue of the offer, or promises 
made by Mr Dorr, agent of the Suffolk Bank, 


| 
‘or on the ground of extraordinary gal- 
| lantry and enterprise. 

The general rule of law, respect- 


|ing salvage, 
ny. A salvor is a person, who, without any 
particular relation to a ship in distress, per- 
forms useful service, and gives itas a volun- 
teer adventurer, without any pre-existing 
covenant that connected him with the duty 
| of employing himself for the preservation of 
the ship. T'he .Weplune, (1 Haggard 236,) Ho- 
| bartsal v Drogan, et. al. (10 Peters 122.)— 
The allowance to be made to the crew of a 
vessel, for their services, is, in the language 
of our decisions, on the subject, denomin- 
inated salvage, or more frequently qualified 
salvage or compensation in nature of salvage, 
The adjudications in England do not ad- 
opt the term salvage in reference to such 
| services, but consider the requisite compen- 
| sation as due by the contract. 

In our legal nomenclature, on this head, we 
have two descriptions of civil salvage; general 
| salvage, to which the definition that has been 
cited is applicable; and special or qualified sal- 
vage, a remedy for seamen against property 
saved by their exertions from a ship to which 
they belonged. Such suit is ordinarily limit- 
ed to wages due, but it is understood, that it is 
competent to the court to award additional 
recompense, in cases of extraordinary dan- 
gerand gallantry. The T'wo Catherines, (2 
Mason, 340.) 

In regard to wages, there is in this case, 
no question, the libellants having received 
their wages in full. Their claim for addi- 
tional recompense, for extraordinary danger 
and gallantry, is reserved for separate con- 
sideration in another connexion. They cannot 
claim as general salvors, from their relation to 
the New England ; being part of the ship’s 
company, they are excluded by a rule of ma- 
rine law, of ancient standing, approved ac- 
ceptance, and of such familiar application, 
that the learned counsel at once yielded to 
its government for the exclusion of claim, 
under that head, unless they should show, 
that the libellants, according to the facts 
of the case, were ia a positionand claracter 


excludes the ship’s compa- 
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at the time of the alleged service, entitling | The agency and exertions of the officers and 
them to be admitted as salvors, notwithstand- | men accompanying him must in my opinion be 
ing their engagements, as officers and men on | considered as under his direction, and, in per- 


board the New England. 


For this purpose | formance of the duties which their obligation 


it is contended in the first place, that the | in connection with the New England, impos- 


New England was abandoned, and derelict, led. 


It is further argued in regard to two of 


and that the libellants’ contract, in reference | the libellants, Mesner and Stillfin, that they 


to service on board of her, was at an end 


that the services which were rendered by 


; | held such official stations, inthe employment 


| of the steamer, one being second pilot, and 


them after she was first left, were purely vol- | the other first engineer, that they were not 


untary, and could not be required by any 
duty incumbent on them under those circum- 
stances. They allege, “that the passengers, 
captain, officers, and crew of said boat, with- 


in the space of thirty minutes after the col- 


lision, left the said boat under the appre- 


hension, and expectation, that the said boat 


would go down, and went on board the 


_bound to the exertions, labor, and hazard, 
which are incumbent on seamen, in such 
emergencies, though the other two libellants, 
Collins and Goodin, may have been subject 
to the performance of such duties, arduous 
'and severe as they may have been. Mesner 
_and Stillfin, it is contended, are entitled to 
/claim as salvors, on the same ground, as 


schooner Curlew, with the intention to leave | pilots are known to have been thus admitted. 


and abandon, and did leave and abandon, all 
further navigation of said boat.” 
The navigation of the boat was abandon- 


ed but the circumstances of the case do present instance. 


not present a case of derelict. The 
situation of the New England was deplorable 
but not desperate. She was left, indeed, by 
all on board, under an apprehension, that she 


was sinking, but the master and a portion of 


the crew remained about her, in their boats, 
and very soon entered on board again, for 
saving the property of the passengers and 
owners as might be practicable. It would 
be carrying the doctrine of derelict to an 
undue extreme, to consider this a case 
of absolute abandonment. In the case of the 
Emulous, (1 Sum. 207.) in this particular 
of similar character, it was suggested, that it 
was a case.of derelict. But that ground 
was not sustained by the court, there 
being not only the animus revertendi, 
but the actual presence of the aster 
when the salvage service was performed. 


| The few cases, in which pilots have been 


admitted to share as salvors, rest on grounds 
which do not appear to me applicable in the 
“It is clear, says Judge 
| Hopkinson, in the case of Hand et. al. v. the 
Pilot Boat Leo, that a seaman is much more 
closely bound toa ship than a pilot, and the 
duties to her are far more extensive, perma- 
nent and severe.” (Gilpins’ R. 60.) Pilots, in 
ordinary navigation, are engaged occasion- 
| ally, and for a particular service, and for the 
established reward for such special services ; 
for extraordinary services, of another descrip- 
| tion, foreign to their line of duty, they have 
been considered to be entitled to claim as 
salvors. The pilot of a steamboat, is of a 
different character, he is one of the ship’s 
company, and if styled sailing master, it would 
more fully and correctly indicate his line of 
duty. Ordinarily he satisfies all claims, by 
confining himself to his appropriate duties. 
| But in trying emergencies, as in shipwrecks 
' or in distress, or disaster at sea, he must, I 








Here was the actual presence of the master, | think, from his intimate relation to the ship, 
through the whole transaction, in all its | be considered to ve on a different footing 
phases. Capt. Kimball appears to have | from pilots in ordinary navigation, and to be 
been assiduously attentive, vigilant, and faith- | holden to like exertions for preservation of 
ful in reference to his trust; he was not at any | life and property as if belonging to a ship’s 
time on board the Curlew, and during the | company incommon navigation. So is it also 
brief interval which e!apsed before re-enter- with the enginers, or any other officers belong- 
ing his vessel, being employed with the | ing to a steainboat, and with the whole crew. 
small boats about the wreck, and having| In some remarks which I have recently 
improved the earliest moment while the vessel | seen, respecting the anticipated extension of 
was under his watch, to enter on board, when | steamboat navigation on the ocean, the wri- 
it could be with safety, the animus revertendi, | ter notices the effect of the “ daring at- 
may reasonably be presumed to have existed. 'chievement,” and of the application of a 
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power “ which takes the mind up from for- | libertyto place themselves under engagements 
mer associations,” The animating views | which an admission of the validity of the 
connected with those remarks, there is cer-| promise would import. Capt. Kimball I con- 
tainly no disposition to depreciate. But it ceive, could not legally act under a promise 
must be remembered, that the extensive ap- | of this description, neither could any under 
plication of the new power, has its peculiar his command. The preferences which such 


dangers, imposing corresponding duties, on | engagement would involve, are inadmissi- 
those by whom it is exercised. In the dis- | ble. 

sipation of former associations, we are to In regard to the pecuniary loss, which one 
take a sober view of probable contin- | of the libellants, Mr. Mesner, asserts that he 
gencies, and be careful to retain the ) sustained, it is not alleged in the libel nor 
good old rules of the marine law, which} is it duly proved, and if the sum mentioned 
have proved efficacious and salutary in| were in his chest, at the time, the loss 
the progress of navigation, and essential- cannot be imputed to his attention to saving 
ly subservient to the safety and security of | the property in the captain’s office. There 
all concerned. With these views I cannot, was ample time, after he entered on board 
but consider the claim of the pilot and en-| before the opening was commenced into 
gineer of the New England, of exemption | that office to repair to his berth, and save 
from the legal duties belonging to a any valuable articles which it contained, 
ship’s crew, in cases of extremity, and to| if it were practicable. I cannot but con- 
become general salvors, in consequence of | clude, therefore, that the berth, which was 
holding those offices, not to be sustained. forward, was entirely under water, and inac- 
Those who may be about to embark in a| cessible ;—and that his failing to resort to 
steamboat, may reasonably be considered as | it, for saving his property, in that place, was 
entertaining no expectations of such ex- | from its impracticability, and not occasioned 
emption ; and, if it were decided otherwise, | by his devotion to saving the respondent’s 
masters and owners of steamboats, would! money. 


probably find it expedient, to ensure confi- | In regard to the only remaining ground, 
dence and custom, by express stipulations, | taken in support of the libellants’ claim, that 
publicly announced. |of deserved recompense for extraordinary 


On the same ground that the libellants | danger and gallantry, it is readily conceived 
are incapacited, by law, from being gen-| how those characteristics should lead to 
eral salvors, rests the invalidity of the prom- | augmentation of compensation, in awards for 
ise, or offer made by Mr. Dorr. In the case of | salvage service, and the American authorities, 
Harris v. Watson, (Peaks cases, 72)a prom- | distinctly authorize an allowance, for such 
ise made by the master of a ship, of extra | cause, in the salvage suits by seamen, on ac- 
wages, in a case of extremity, was held not} count of property saved .by them from the 
to be binding, on principles of general policy. | wreck of a vessel to which they belonged, 
“If this action was to be supported, says | There would seem, indeed, to be a difficulty 
Lord Kenyon, it would materially affect the | jn reconciling an allowance of this descrip- 
navigation of this kingdom.” Neither as I | tion, in addition to wages, with the strong 
conceive, will the law enforce a promise of | language of the maritime law, in reference to 
pecuniary reward made by a passenger to one ) the seaman’s duty on such occasions. He is 
or more of the crew of the wrecked vessel, for ) required as has been repeatedly decided, and 
the purpose of engaging him or thei to his | as the digests on the law of shipping re- 
particular interest in such a season of gon- peat, to exert himself, to the utmost, to save 
eral calamity. If the libellants could be | as much as possible of vessel and cargo, ia 
considered as general salvors, any promise | terms, so intense, as would seem to embrace 
of pecuniary reward would be of little or no | any services comprehended under the expres- 
importance. It might be too much or too | sion cited in support of this claim. Lord 
little. The court would in such case adjust | Stowell, in the case of the Neptune, emphat- 
the reward according to merit and benefit. | ically states the inconveniences and embar- 
Being as they are deemed to be, not general | rassments, from suits of this description, for 
salvors, but engaged in saving the property | an unliquidated sum, “the one party hardly 
conformably to their duties, they were not at guessing what is proper for him to ask, and 
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the other equally ignorant what he ought to | been paid, [ am not prepared to sustain a 
refuse, and the court having to find the prop- | Separate suit against individuals, passengers 
er liquidation, often on evidence sworn to, on | OT shippers, whose property may have thus 


both sides, with equal intrepidity.”. These 
remarks of that dist nguished jurist, are en- 
titled to serious attention, but the law as de- 
clared by our own courts is to be taken, for 
guide and government on the subject. 


Stowell would Jimit the compensation in such | distinct demand cannot be maintained. 


| 
| 


| 
| 


been saved. When an allowance is made, 
on that ground, in connexion with a suit for 
the wages, it is admissible, by analogy with 
the reward allowable in such case for the 


Lord | preservation of life, for which a separate and 


In 


cases, to the wages; our decisions are of | 2 Salvage suit, where such claim for extra al- 


more extensive import, and authorize a rec- 
ompense in addition to the wages. In con- 
nexion with a distinct declaration of this doc- 
trine, in the very instructive case of the 
Two Catherines, the court appears to have in 
a degree anticipated the difficulties, which 
so strongly impressed the mind of Lord 
Stowell, two years afterwards in the case of 
the Veptume. “ It appears to me,” says Mr 
Justice Story, “that there is sound policy and 
wisdom in fixing in ordinary cases of this sort 
a settled salvage, at least to the extent of 
wages earned, leaving an additional recom- 
pense to be made in cases of extraordinary 
danger and gallantry, where the service is 
greatly enhanced by the preservation of life 
and the great value of the property at stake.” 
There are exceptions, according to frequent 
decisions, to the general rule, which precludes 
seamen from being admitted as salvors, in re- 
ference to the vessel to which they belong 
or its cargo. Such is the case of recapture 
of their vessel, a dangerous service, which 
they are not bound to perform, and their con- 
tract being dissolved or suspended by capture. 
In the instance of Toole in the case of the 
Blaireau “the captain,” says Chief Justice 
Marshall, “ who was entrusted by the owner, 
with power over the vessel and her crew, had 
discharged him from all further duty, under 
his contract, so fur as any act whatever could 
discharge him.” The distinction prevailing, 
in cases of such description, is, that there is 
a change of state or condition, but where the 
service is merely heightened in degree, being 
in the performance of the duties required by 
the mariner’s engagement, there is, mani- 
festly, opened a wide field for claims and 
controversies, requiring, if practicable, some 
definite limits, though it may be difficult to 
assign them. In the case of the Two Cath- 


erines the limit recommended in ordinary 
cases, is the amount of wages due, an ad- 
ditional recompense to be decreed for extra- 
ordinary merits. 


Where the wages have 


| lowance 





is associated with the claim for 
wages, admiralty rules and practice are well 
adapted to bring a!) parties and interests be- 
fore the court, and to comprehend the entire 
merits in one decision. But the party is not, 
I think, at liberty to break his case into frag- 
ments, and after wages are received, to main- 
tain separate suits against individual owners 
of property saved for such extra allowance. 
On this ground, the libellants having received 
wages without claim of any further demand, 
cannot in my opinion,legally maintain this suit. 


If the case were free from this objection, 
I am not satisfied, that the facts in evidence 
would sustain the claim which is made. The 
services rendered by the libellants, were, 
indeed prompt, energetic and efficient, and 
the value of the property saved, for the re- 
spondents, cannot, I think, be reduced to the 
low estimate, expressed in their answer, and 
in the arguments of their counsel. But the 
time employed by the libellants was brief, 
and considering the mildness of the weather, 
the smoothness of the sea,the number of boats 
well manned, which were around the wreck, 
under the direction of Capt. Kimbail, whose 
vigilant attention to the safety of the men 
employed was in constant exercise, they were 
not, as appears to me, in any very eminent 
danger. The most alarming apprehension, 
probably, was the fall of the steam-pipes. 
This it appears engaged the particular atten- 
tion of Capt. Kimball. He directed the rods, 
on one side to be loosened, to secure the ex- 
pected fall in a safe direction. This, he 
says, was done, and the steam-pipes fell 
without injury to any one. The men, says 
Capt. Kimball, “worked jovially ;” by which 
I understand, that they worked with alac- 
rity, without fear, and with that hilarity 
which is usually the happy accompaniment 
of strenuous action in tne performance of 
duty. It isto be considered, however, that 
if their services should be estimated as of a 
high oraer, that the libellants and all their 
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high order, that they were under peculiar ob- | cratuity, has no legal bearing on the case 


ligations to extraordinary exertion to save the 
property of the passengers, considering the 
character, and origin of the disaster. There 
is presumptive evidence, that the steam- 
er was at fault, in the collision, from want of 
due vigilance or attention by those who had 
her in charge at that moment. It is certain 
that such was the impression of the passen- 
gers, generally and emphaticaily expressed. 
Under such circumstances, the officers and 
‘rew of the New England were bound to the 
tmost exertions, after the passengers were 
laced in safety, to save their property. If 
he effect of the concussion had been revers- 
2d, and the Curlew had been the sufferer, 
and had been laden with valuable commodi- 
ties, no one, I think, will say, that the officers 
and crew of the New England, could legally 
or reasonably claim pecuniary compensation 
for the relief that they might afford in 
such extremity, which their vessel had been 
instrumental in producing. In the actual 
event of the shock, they were equally bound 
to render all practicable aid, for the preser- 
vation of life and property intrusted to their 
care, and without demanding extraordinary 
reward for their exertions. Such, indeed, it 
is believed, wasthe spirit with which the ]i- 
bellants were actuated. 

Remarks were made in the argument, 
relative to their motives, in their proceedings, 
and it was inferred that in the saving of the 
noney from the captain’s office, they were 
ot influenced by the promise of reward, 
nade by Mr Dorr. Their motives, I should 
say, were probably various. ‘I'hey were 
told repeatedly, that the payment of their wa- 
ges depended on saving the captain’s money, 
contained in the iron safe, This, it may be 
presumed, had its influence. That they were 
not primarily prompted by Mr Dorr’s offers, 
would appear from the fact, that they did not 
forthwith employ themselves in recovering 
the property in the captain’s office ; but, very 
properly, began their labors in saving the 
contents of the baggage rack, by the opening 
at the sky light. Their prevailing motive, 
may be considered to be asense of duty, and 
respect to the orders and influence of their 
superior officer. 

The bounty of the bank to Mr Stone, 
probably produced new views and determin- 
ations in the minds of those who thonght 


beforeme. If previously to that bestowment, 
Captain Kimball had been consulted, in re- 
gard to the application of such donation as 
the respondents might be willing to grant, or 
if the libellants themselves had made a claim 
on the bank, prior to the payment made by 
Mr Stone, distribution might perhaps have 
been made, obviating all umbrage, and pre- 
venting the institution of this suit. 

Such are my views of this case, and the 
libel will be dismissed. It is a relief to know, 
that, if the decision be erroneous, the libel- 
lants have their remedy by appeal, in the re- 
sult of which any mistakes in matters of law, 
or in the application of law to the facts, may 
be corrected. 


Libel dismissed. It is unlerstood, that 
costs are not claimed for the respondents. 





UNITED STATES CIRCUIT COURT. 


WISCASSETT, ME., OCTOBER TERM, 1838. 


The United States v. Edward Knight, and 
others. 


The Act of Congress of 1300, Ch. 4, is not that by 





which the liberties of the gaol yards allowed to 
debtors impriscned on execution issuing from the 
courts of the United States, are now regulated. 
The act of 1828, Ch. 63, bas adopted the state laws 
on the subject of gaol liberties, then existing in the 
states, under the words of the third section, which 
declare “ that writs of execution and other final 
process issued on judgments and decrees rendered 
in any of the courts of the United States, and the 
proceedings thereupon shall be the same, &c. as 
are now used in the courts of such state, &c. &c.” 
Quere, whether, at the common law, it is an escape 
of a debtor imprisoned on execution, for the sheriff 
to allow him the liberties of the gaol yard; or 
whether the sheriff is hound to keep him in salva 
et arcta custodia within the walls of the gaol itself? 


Tis was an action brought on the 15th 
day of September, 1838, on a bond given to 
the United States on the 30th day of Janua- 
ry, 1838, for the liberties in the gaol yard in 
Portland, in Maine District. Plea, the gen- 
eral issue, with liberty to give special matter 
in evidence. The condition of the bond, 
after reciting that Jacob Knight and Benja- 
min Knight have been, and now are, impris- 





themselves equally entitled to reward. That 


33 


oned in the prison in Portland, in Maine 
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District, by virtue of an execution issued | the right to a writ of error to reverse any 
against them, on a judgment obtained against | such judgment as may as aforesaid be ren- 


them by the United States, at the District 


Court, &c. for the sum of $8462, 36 cents 


principal, and $61, 79 cents, for interest, &c. 


and costs of suit taxed at, &c., proceeds as | 


follows; “Now if the said Jacob Knight 
and Benjamin Knight from the time of exe- 
cuting this bond, shall continue true prison- 
ers in the custody of the gaoler, within the 
limits of the gaol yard, until they shall be 
lawfully discharged, and shall not depart 
without the exterior bounds of said gaol 
yard, until lawfully discharged from said im- 
prisonment according to the laws of the 
United States in such cases made and _ pro- 
vided, and commit no manner of escape, then 
the said obligation shall be void ; otherwise 
to remain in full force.” 


The parties agreed to a statement of facts 
as follows, 

“ On the thirtieth day cf January last past, 
the said Jacob and Benjamin were commit- 
ted to the gaol in the city of Portland, onan 
execution issued on a judgment in favor of 


the said United States against said Jacob and 


Benjamin, whereupon the said Jacob and 
Benjamin as principals, and the said Isaac and 
Edward, as sureties, gave the bond declared 
on inthis suit—That said Jacob and Benja- 
min continued to remain within the limits of 
the town of Portland, exclusive of the Islands, 
and did not depart therefrom up to the time of 
the commencement of this suit, nor have they 
since departed therefrom; but neither the 
said Jacob or Benjamin, from the time of the 
execution of said bond, nor afterwards at any 
time lodged in the night time within the 
walls of said gaol, but remained at large 
within the limits of said town of Portland, 
exclusive of the islands belonging to the 
same, both day and night. 

“If upon the foregoing facts, the court 
are of opinion, that the condition of said bond 
has been broken by the said Jacob and Ben- 
jamin, and, that they have made an escape, 
then the said court are to render judgment, 
to be entered as of said October term, and 
as on a verdict rendered for the said United 
States. And if the court be of opinion that 
the obligation of said bond has not been bro- 
ken, then judgment to be rendered in manner 
aforesaid for the said defendants. 


“ And each party reserve to themselves 


| dered by said court in the case. 

« A copy of the records of the court of 
| Sessions for the county of Cumberland, here- 
unto connexed, may be referred to as a part 
| of the facts of this case.” 

| To this statement was annexed the follow- 
| ing documents. 

| «“ Ata court of general sessions of the 
| peace for the county of Cumberland; begun 
‘and holden at Portland, in said county on the 
‘last Tuesday of May, A. D. 1787; (being 
the 29th day of saidmonth.) Justices pres- 
ent ;— Enoch Freeman, Esq., William Thomp- 
son, Esq., John Lewis, Esq., Edmund Phinney, 
Esq., Robert Southgate, Esq., John Frothing- 
ham, Esq., Isaac Parsons, Esq., William Gor- 
ham, Esq., George Peirce, Esq., David Mitch- 
ell, Esq,, Samuel Freeman, Esq., Richard 
Codman, Esq., Samuel Smali, Esq., Daniel 
Davis, Esq., Joshua Fabyan, Esq., John 
Dean, Esq., Peter Noyes, Esq,., 

“The court took into consideration the es- 
tablishment of proper boundaries of the gaol 
yard, in said county and determined the same 
as follows, viz. 

« Beginning at the bottom of Love lane at 
low water mark, thence up said lane, includ- 
ing the houses on each side thereof, to the 
northerly side of Back street, thence down 
said Back street including the houses on both 
sides thereof, to King street, from thence 
down said King street including the houses 
on both sides thereof to low water mark, 
thence by low water mark to the first bounds 
including all the ground and buildings with- 
in the aforesaid limits. 

‘*Ata court of general sessions of the 
peace, for the county of Cumberland, begun 
and holden at Portland, in said county on the 
third Tuesday of October (being the 16th 
day of said month,) A. D. 1798. Present 
the following justices, viz. William Thomp- 
son, William Gorham, John Lewis, Isaac 
Parsons, Robert Southgate, Josiah Thatcher, 
Samuel Merrill, Benjamin Dunning, William 
Widgery, Paul Little, Ichabod Bonney, Josiah 
Peirce, Andrew Dunning, George Lewis, Pe- 
ter T. Smith, John Greenwood, William Mar- 
tin, Stephen Longfellow, Samuel P. Russell, 
Ammi R. Mitchell, Stephen Purrington, John 
Dean, Enoch Perley, Elisha Williams. 

“The committee apointed to consider suita- 
ble limits for the gaol yard. Report as their 
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opinion, that the limits or bounds of the town 
of Portland exciusive of the Islands be fix- 
ed and determined as the boundaries of said 
gaol yard. 

“Their report is accepted andt he said limits 
fixed and determined as the bounds of said 
gaol yard aecordingly. 

“ Recorded by Samuel Freeman, Clerk. 

“At a court of sessions begun and holden 
at Portland in and for the county of Cum- 
berland on the second Tuesday of September 
(being the tenth day of said month) A. D. 
1822. Justices present, Hon. Woodbury 
Storer; Chief Justice. Phineas Ingalls, 
William Hasty, Peleg Chandler, Secomb 
Jordan ; Associate Justices. 

“The court having with much deliberation 
attended to the subject of the limits of the 
gaol yard which was under consideration at 
their last March Term, as is fixed and es- 
tablished by the court of sessions, October 
term, A. D. 1798, are of opinion that, inas- 
much as the laws relating to imprisonment of 
debtors have lately been revised by the leg- 
islature and undergone a material alteration, 
that the rights of individuals and the public 
will be as well secured and the convenience 
of the citizens and public essentially pro- 
moted by an extension of the bounds of the 
gaol yard. 

“It is therefore, ordered by the court that 
from and after the day of passing this order, 
that the bounds of the gaol yard, be extend- 
ed over the whole country and to the exteri- 
or limits thereof; which are hereby fixed and 
established as the bounds of the gaol yard 
for the said county of Cumberland. 

“And the Clerk of the court is directed to 
publish the foregoing order for the informa- 
tion of the citizens of said county in each 
of the newspapers printed in the town of 
Portland September Mth, 1822. 

*“ Recorded by Wm. T. Vaughan, Clerk.” 


The cause was argued by Deblois for the 
the defendants, and by Howard, District At- 
torney, for the United States. 

Story, J.—This cause involves the consid- 
eration of some important questions, as to 
the adoption of the laws of the States in 
regard to writs of execution, and the right to 
the gaol liberties by imprisoned debtors, 
which do not seem hitherto to have under- 
gone any direct adjudication. The principal 
question is, whether in the present case the 


| imprisoned debtors, having obtained the priv- 
| ileges of the gol yard, by giving the bond 
, in controversy. .ave been guilty of an escape 
| by being withe it the walls of the gaol in the 
| night time, tho gh they have always remain- 
|ed by day an’ night within the limits of the 
'gaol yard. Now, the solution of this ques- 
‘tion depends mainly upon another ; what laws 
of the States upon the subject of gaol liber- 
ties have been adopted by Congress to regu- 
late the rights of debtors imprisoned on 
mesne or final process from the courts of the 
United States. 

The argument of the def ndant’s counsel 
substantially turns upon th .¢; that the state 
laws, for the time being upon the subject of 
gaol liberties, and thr rights of imprisoned 
debtors, are adopted vy Congress. The ar- 
gument of the District Attorney, on the 
other hand, insists, that the act of Congress 
of 1800 Ch. 4, is the only act regulating the 
subject, and that adopts the state laws then 
in force, and none that were subsequently 
passed. If the argument of the District 
Attorney be well founded, then, as the State 
of Maine continued to be a part of Massa- 
chusetts until March, 1820, the act of Mas- 
sachusetts of 1784 Ch. 42, is that, by which 
the court must be governed on the present 
occasion; and, indeed, upon any other 
ground, it is admitted, that the present suit 
is unmaintainable. 

Let us now proceed to a brief survey of 
the legislation of Congress, so far as it 
touches the present subject. The act of 
1789, Ch. 21, provided, that the forms of 
writs and executions, except their style and 
“modes of process,” in the courts of the 
United States, in suits at common law, should 
be the same, in each state respectively, as 
were then used or allowed in the Su- 
preme Courts of the same. The particular 
words of the act, it having expired, need not 
be cited. Then came the act of 1792, Ch. 
36, which provided, “That the forms of 
writs, executions, and other process, except 
their style, and the forms and modes of pro- 
ceeding in suits, in those of common law, shall 
be the same as are now used in the said 
courts respectively, in pursuance of the act 
entitled, &c. &c., (the act of 1789, Ch. 21,) 
except so far as may have been provided for 
by the act to establish the judicial courts of 
the United States ; subject, however, to such 
alterations and additions as the said courts 
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respectively shall in their discretion deem 
expedient, or to such regulations as the Su- 
preme Court of the United States shall think 
proper from time to time by rule to prescribe 
to any Circuit or district court concerning the 
same.” Three days prior to the passing of 
this last act,Congress, by another act, (the act 
of 5th of May,1792, Ch. 29,) provided, “ That 
persons imprisoned on executions issuing 
from any court of the United States, for 
satisfaction of judgments in any civil actions, 
shall be entitled to like privileges of the 
yards or limits of the respective gaols, as 
persons confined in such gaols for debt on 
judgments rendered in the courts of the sev- 
eral states are entitled to, and under the like 
regulations and restrictions.” This act be- 
ing temporary, was continued for a short 
period by the act of May, 1794, Ch. 34; 
and that was succeeded by another tempora- 
ry act, the act of May, 1796, Ch. 38 ; and with- 
in a few months after this last act expired, 
the act of the 4th of January, 1800, Ch. 4, 
(which has been alluded to,) was passed, and 





is still in foree. That act provided, “That 
persons imprisoned on process issuing from | 
any court of the United States, as well at | 
the suit of the United States, as at the suit | 
of any person or persons in civil actions, 
shall be entitled to like privileges of the 
yards, or limits, of the respective gaols, as 
persons confined in like cases on process | 
from the courts of the respective states are 
entitled to, and under the like regulations 
and restrictions.” 

There is no other act of Congress, which, 
in terms, refers to the subject of gaol liber- 
ties; and it has been contended, (as has 
been already stated,) that this is the sole act, 
which does, in fact, regulate the subject, so 
far as respects the national legislation. If 
this be so, I should have little difficulty in 
acceding to another part of the argument, 
and that is, that the act adopted only the 
state laws then in force, and did not adopt, 
prospectively, the future legislation of the 
states. Hitherto, the judicial construction of 
the acts of Congress, which have adopted 
state laws, touching writs and processes, 
and the proceedings thereon, has uniformly 
been, that they applied to the stete laws then 
in force. To this effect, are the decisions 
in Wayman v. Southard, (10 Wheat. R. 1.) 
The Bank of the United States v. Halstead, 
(10 Wheat. R. 51,) and Beers v. Haughton, 











I must confess, that I 
entertain very serious doubts, whether Con- 
gress does possess a constitutional authority 
to adopt prospectively state legislation on 
any given subject; for that, it seems to me, 
would amount to a delegation of its own 


(9 Peters R. 331.) 


legislative power. And I think my doubts 
strengthened by what fell from the Supreme 
Court, on this point, in Wayman v. Southard, 
and United States Bank v. Halstead, (10 
Wheat. 1, and 51.) At all events, [ should 
not be disposed to give such a construction 
to any act of Congress, unless it was posi- 
tively required by its words and its intent ; 
which, it seems to me, cannot be affirmed of 
the act of 1200. 

The difficulty, which I have, is of a very 
different nature; and that is, whether the act 
of 1200 alone is applicable to the case of 
the gao! liberties. But passing by that point 
for a moment, let us see, how the case would 
stand upon the Massachusetts act of 1784, 
Ch. 42. That act, in the &th section, provided, 
«“ That the courts of the general sessions of 
the peace shell fix and determine the boun- 
daries of the gaol yards, to the several gaols 
appertaining, in their respective counties.” 
And in the same section it farther provided, 
“ That any person imprisoned for debt, either 
upon mesne process or execution, shall be 
permitted and allowed to have a chamber 
and lodging in any of the houses or apart- 
ments belonging to such prisons, and liberty 
of the yard within the same, in the day time, 
but not to pass without the limits of the 
prison.” Now, it is upon the terms of this 
enactment, that the District Attorney rests 
his case, and contends, upon the authority of 
decided cases, that it is an escape for a 
debtor, having the liberty of the yard, to be 
without the walls of the prison, although he 
be within the limits of the yard, in the 
night time. And in this position, he is fully 
borne out by the authority of the state courts. 
The very point has undergone repeated adjudi- 
cations in the most solemn and formal manner. 
Barlett v. Willis, (3 Mass. R.86.) Barter v. Ta- 
er, (4 Mass. R, 361.) Clapp v. Copan, (7 Mass. 
R. 98, S. C. 10 Mass. R. 373.) Freeman v. 
Davis, (7 Mass. R. 200.) Burrows v. Low- 
der, (8 Mass. R. 373.) Walker v. Bacon, (8 
Mass. R. 468.) Patterson v. Philbrook, (9 
Mass. R. 181.) Trudi v. Wilson, (9 \iass. R. 
184.) are directly in point. With these de- 
cisions, so far as they profess to decide, that 
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the debtor is not entitled to claim the liberty 
of the yard, except in the day time, as a 
matter of right, I entirely accord. But 
so far as they decide, that the sheriff has no 
authority, at his own discretion and peril, to 
allow the debtor the liberty of the yard in 
the night time, as a matter of favor and not 
of right, if the question were new, I should 
be compelled to differ from the learned court. 
In the case of Steere v. Field, (2 Mason R. 
486.) | had occasion, in the State of Rhode 
Island, fully to express my opinion on this 
point ; and to the opinion then given I delib- 
erately adhere. But, 1 consider the decis- 
ions of the state courts, upon the construc- 
tion of their own statutes, to be conclusive 
upon the judgments of the courts of the 
United States; and, therefore, I adopt and 
fullow these decisions, as containing the true 
interpretation of the Massachusetts statute 
of 1784, Ch. 42. And as the act of 1800, Ch. | 
4, allows the liberty of the gaol yard “ under 
the like regulations and restrictions” as 
govern in the state courts, there has been an 
escape, constituting a breach of the present | 
bond, if the act of 1800 alone gives the rule | 
to this court. 

And this leads me to the consideration of 
another point, which is, whether the act of 
Congress of 1828, Ch. 68, does not embrace ; 
and regulate the right of imprisoned debtors to 
the gaol liberties. If it does, then it carries 
down the national legislation so as to em- | 
brace all the state laws in force on the same 
subject at the time of passing that act. The 
first section of that act, provides, “ that the 
forms of mesne process, except the style, and 
the forms and modes of proceeding in suits in 
the courts of the United States, held in those 
states admitted into the Union since the 
29th of September, in the year 1789, in those 
of common law, sliall be the same in each of 
the said states respectively, as are now used 
in the highest court of original and general 
jurisdiction of the same,” &c, &c.; subject, 
however, to such alterations and additions as 
the said courts of the United States respect- 
tively, shall in their discretion deem expe- 
dient, or to such regulations as the Supreme 
Court of the United States shall think proper 
from time to time by rules to prescribe to any 
Circuit or District Court, concerning the 
same.” Now, itis to be recollected, that 
the acts of Massachusetts and Maine, give 











the privilege of the gaol liberties to debtors 


imprisoned on mesne process, as well as on 
execution ; and the question might naturally 
arise, under such circumstances, whether the 
“forms and modes of proceeding,” in suits at 
common law, referred to in this section, did 
not include the right of such debtors in Maine 
to the privilege of gaol liberties. I confess, 
that I should have great difficulties in hold- 
ing a different doctrine. 

But the third section of the act ig more 
directly applicable. It provides, “ that writs 
of execution, and other final process issued 
on judgments, and decrees rendered in any of 
the courts of the United States, and the pro- 
ceedings thereupon, shall be the same except 
their style in each state respectively, as are 
now used inthe courts of such state, &c. &c.; 
provided, however, that it shall be in the 
power of the courts, if they see fit in their 
discretion, so far to alter final process in said 
courts as toconform the same to any change, 
which may be adopted by the Legislatures of 
the respective states for the state courts.” 
Now, here we find it expressly provided that 
“the proceedings,” upon writs of execution 
and other final process, shall be the same as 
were at that time used in the state courts. ‘lhe 
question, then, arises, whether the allowance 
of the gaol liberties were not a part of the 
* proceedings,” upon such writs of exeyution, 
and other final process witain the true intent 
and meaning of the act. 

Upon the best consideration I have been 
able to give the subject, ] think it was. It 
seems to me, that all proceedings consequent 
upon, and incident to such writs of execution 
and other final process, until the complete 
satisfaction and discharge thereof, are prop- 
erly, in the sense of the act, proceedings on 
the execution or other final process; and, 
that, therefore, the proceedings to obtain the 
gaol liberties by a debtor imprisoned on such 
execution, or other final process, are “ pro- 
ceedings thereupon,” within the scope and 
purview of the act. This, it seems to me, is 
the natural import of the terms used, and a 
rational exposition of their intention and ob- 
ject. One consideration, which would weigh 
greatly with me in supporting this construc- 
tion, is, thatinany other view no debtor im- 
prisoned on execution in any of the new states 
admitted into the Union since the passing of 
the act of L800 ch. 4, andthen constituting a 
part of the territories of the U. States, would 
have any right to such gaol liberties, how- 
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ever liberally the privilege may have been | der process issued from the courts of the U. 
granted on mesne or final process by the | States, in the same manner, as it is allowed to 
laws of such new states. I do not know, | those, who are imprisoned under process issu- 
but I presume, that the general, if not the |ed from the courts of the respective states. 
universal, practice in these states has been, | « Congress took up this subject in 1792, 
to allow the privilege of the gaol liberties to | and provided for it by a temporary law, which 
all imprisoned debtors under the state pro- | was continued from time to time, until the 
cess ; and that the same practice has pre- | permanent law of 1800. It is the only act to 
vailed in the courts of the United States in | which the attention of the court has been 
those states. And if the fact be, as I pre- | drawn, that can countenance the opinion, 
sume it to be, the practice in the courts of | that the legislature did not consider the pro- 
the United States had a natural foundation cess act as regulating the conduct of an offi- 
and origin in the provisions of the act of! cer in the service of executions. It may be 
17, ch. 36, which adopted the “modes of , supposed, that in adopting the state laws as 
proceeding in suits at common law,” then | furnishing the rule for proceeding in suits 
existing in the state courts under the state | at common law, that rule was as applicable 
laws ; and authorized the courts of the | to writs of capias ad satisfaciendum, as of 
United States in their discretion to make al. | fieri favias ; and that the marshal would be 
terations and additions thereto ; thus opening as much bound to allow a prisoner the bene- 
the means of adopting by express rule or by | fit of the rules under the act of congress, as 
silent usage the regulations, which might! to sell upon the notice, and on the 
from time to time be authorized by the pro- | credit prescribed by the state laws, The 





gressive legislation of the states on the same 
subject. It constitutes no objection to this 
construction of the act of 1792, ch. 36, that 
there was at that time in existence a temporary 
act of Congress, (act of 1792, ch. 20,) on the 
very subject of the gaol liberties; or that there 
were other acts of the like purport, up to the | 
act of 1800, ch. 4. These may be account- | 
ed for upon two considerations ; first, that | 
they were designed to give a positive right 
to imprisoned debtors to gaol liberties ; and 
secondly as a prevention against any doubt 
touching so interesting and humane an object. 

But what entirely satisfies my mind on! 
this point is, that the Supreme Court of the 
United States in the case of Wayman v. 
Southard, (10 Wheat. R. 35 to 37) manifest- 
ly adopted this very construction of the words 
“modes of proceeding” in suits at common 
law, in the act of 1792, ch. 36. Mr. Chief 
Justice Marshall, addressing himself to the 
question then before the court, whether 
“ proceedings on execution” were within the 
purview of the words “modes of proceeding” 
in suits at common law,” in delivering the 
opinion of the courts said ; 





“The act passed in 1800, “for the relief of 
persons imprisoned for debt,” takes up a sub- 
j ct, on which every state in the union had 
vcted previous to September 1789. It au- 


thorizes the marshal to allow the benefit of 
prison rules to those, who are in custody un- 








suggestion is certainly entitled to con- 
sideration. But were it true, that the pro- 
cess acts would, on correct construction, 
adopt the state laws which give to a debt- 
or the benefit of the rules, this single act of 
superfluous legislation, which might be a 
precaution suggested by the delicacy of the 
subject, by an anxiety to insure such miti- 
gation of the hardships of imprisonment, as 
the citizens of the respective states were ac- 
customed to see, and to protect the oificer 
from the hazard of liberating the person of 
an imprisoned debtor, could net countervail 
the arguments to be drawn from every other 
law passed in relation to proceedings on ex- 
ecutions, and from the omission to pass laws, 
which would certainly be requisite to 
direct the conduct of the officer, if a 
rule was not furnished by the process act. 
But there is a distinction between the 
cases, sufficient to justify this particular pro- 
vision. The jail in which prisoners are to 
be confined did not belong to the government 
of the union, and the privilege of using them 
was ceded by the several states, under a 
compact with the United States. The jail- 
ors were state officers, and received prisoners 
committed under process of the United 
States, in obedience to the laws of their re- 
spective states. Some doubt might reasona- 
bly be entertained, how far the process act 
might be understood to apply to them.” 
“The resolutions of Congress under which 
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the use of the state jails was obtained, ¢ re- | exemptions of the party from arrest and im- 
commended it to the legislatures of the sev- | prisonment. In regard also to writs of exe- 





eral states, to pass laws making it expressly | cution and other final process and the pro- 
the duty of the keepers of their jails, receive | ceedings thereupon, it adopts an equally comn- 
and safe keep therein, all prisoners commit- | prehensive language, and declares that they 


until they shall be discharged by due course | courts of the state. Now, the words, “the 
of Jaws thereof.’ The laws of the states, | proceedings on the writs of execution and 
so farasthey have been examined, conform | other final process” must from their very 
to this resolution. Doubts might well be| import be constructed to include all the 
entertained, of permitting the prisoner, under , laws, which regulate the rights, duties and 
this resolution, and these laws, to have the | conduct of officers in the service of such pro- 
benefit of the rules. The removal of such | cess according to its exigencies, upon the 
doubts seems to have been a prudent precau- | person or property of the execution debtor, 
tion.” | and also all exemptions from arrest and im- 
Now, it is observable from the whole | prisoniment under such process created by 
current of reasoning in that opinion, that the | those laws.” Now, although some part of 
principal doubt, whether “ proceedings” on | this language is addressed to the considera- 
executions were within the reach of the | tion of the immediate question then before 
words, “ modes of proceeding” in the act of | the court, the discharge of bail, upon the 
1792 ch. 36, arose from these very acts on) ground, that the debtor was by the state 
the subject of gaol liberties. Andyet the! Jaws discharged from imprisonment, which 
court treated them as merely affirmative, and | laws had been adopted by a rule of the Cir- 
as prudent precautions. But the doubt in) cuit Court ; yet the general scope of the 
Wayman v. Southard is completely done away | reasoning is very full to the purposes of the 
by the express words of the act of 1828, | present case. If the words, “ the proceed- 
“the proceedings thereupon,” that is, upon | ings,” on executions would include exempt- 
writs of execution and other final process. ‘tions from arrest and imprisonment, they 
And the whole reasoning of the Supreme | must a fortiori include the minor right of 
Court shows, that such words would include | mitigating imprisonment by an allowance of 
proceedings by debtors to obtain the gaol} the gaol liberties. 
liberties, The case of Beers v. Haughton,| If I am right in this interpretation of the 
(9 Peters, R. 329, 359 to 362) recognises and | act of 1828, then it has by implication, adopt- 
enforces the saine interpretation of the act ed the act of Maine of the 9thof February, 
of 1792. In this last case, the ceurt said,) 1822, Ch. 209, on the subject of goal liber- 
“This act (the act of 1828, ch. 68,) was made | erties. The second section of that act pre- 
after the decisions in Wayman v. Southard, and | scribes, “That the boundaries of the goal 
the Bank of the United States v. Halstead (10, yards, in the several counties in this state, 
Wheat. 1 and 51) and was manifestly intend- | as fixed and determined prior to the 2Ist day 
ed to confirm the construction given in those | of March, 1821, be, and are hereby establish- 
cases to the acts of 1789 and 172; and to} ed, and shall continue until the same, or any 
continue the like powers in the courts to alter | of them shall be changed by the court of 
and add to the processes, whether mesne or | sessions.” The fourth section provides, 
final, and to regulate the modes of proceeding | « That whenever any person, who is or may 
in writs and upon processes, as had been held | be imprisoned for debt on mesne process or 
to exist under those acts. The language | execution, shall give bond to the creditor, 
employed seems to have been designed to; with one or more sureties approved, &c., 
put at rest all future doubts upon the sub- | conditioned, that from the time of executing 
ject. But the material consideration, now to | | such bond, he will not depart without the 
be taken notice of, is, that the act of 1828 | exterior bounds of the goal yard, until law- 
expressly adopts the mesne processes and | fully discharged, and if imprisoned on exe- 
modes of proceeding in suits at common law | cution, further conditioned, that he will sur- 
then existing in the highest state courts un- | render himself to the goal keeper, and go 
der the state laws, which included all the |into close confinement, as is required by 
regulations of the state laws as to bail and ‘law, without requiring any other condition of 


| 
ted under the authority of the United States, | shall be the same, as were then use i in the 
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the bond.” The eighth section provides, | been changed or added to or repealed by any 


“ That nothing shall be considered a breach 
of any bond, which has been or may be 
given to obtain the liberty of the gaol yard, 
except the passing over and beyond the ex- 
terior limits and bounds thereof, as by law 
established, or neglecting to surrender him- 
self to the gaol keeper as required by the 
2ist section of this act.” The 2lst section 
provides, * That if any, who may be here- 
after imprisoned for debt on execution, shall 
not within nine months after being first com- 


mitted to the liberty of the gaol yard, by | 


giving bond as aforesaid, be discharged ac- 


cording to law, such person shall no longer 


be entitled to the liberty of the gaol yard ; 
but it shall be the duty of the gaol keeper, 
from and after the expiration of nine months, 
to hold such person in close confinement un- 


til lawfully discharged therefrom; and if 


such person shall not, within three days after 
the expiration of said nine months, surrender 
himself to the gaol keeper and go into close 
confinement, it shall be deemed a breach of 


' state legislation subsequent to the act of 1822, 
| Ch. 68. This latter statute having adopted 
|the antecedent state laws, no subsequent 
change or repeal of those laws has any effect 
| upon the proceedings upon executions, and 
| other final process issuing from the courts of 
the United States. The proceedings on 
| executions, and other final proceedings, are 
to be, and remain exactly, as if the state 
| acts so adopted continued in full force with- 
| out alteration or addition. This very point 
was expressly declared in Beers v. Haughton, 
(9 Peters R. 329, 363.) 
The consequence of this view of the case, 
/upon the statement of facts, in my judg- 
| ment, is, that there has been no escape by 
| which the present bond has become so for- 
feited. As the district judge concurs 
_ therein, judgment will be rendered for the 
| defendants accordingly. 


} 





the condition of his bond for the liberty of | 


the gaol yard.” 

These are all the provisions of the sta- 
tute, which it seems necessary to cite upon 
the present occasion. In the first place, it is 


plain from them, that the condition of the | 
present bond does not, either in form or sub- | 


stance, conform to that prescribed by the 
statute. What may be the legal effect of 


this departure t.om the terms prescribed by 
the statute, I do not pretend to state, except | 


that I may say, that not being a statute bond, 


the judgment, if any, which may be rendered | 


upon it, must stand upon the common law, 
and not upon the regulations of the statute. 


In the next place, it is as plain, that the 
statute makes no difference between the day 
time and the night time, as to the right of 
the debtor to the full use of the privileges 
of the gaol yard, On the contrary, it ex- 
pressly declares, that nothing shall be con- 
sidered as a breach of the bond, except 
passing over and beyond the exterior limits 
and bounds thereof, or a non-surrender accord- 
ing to the provisions of the 2Ist of the sta- 
tute. In this respect it differs essentially 
from the Massachusetts act of 1784, Ch, 41, 
already cited. 


It will make no difference in the present 
case, that the Maine act of 1822, Ch. 209, has 





SUPREME JUDICIAL COURT. 


PORTLAND, MF., NOVEMBER TERM, 1838. 


Benjamin Knight, v. Moses Norton, and others. 


In conformity to the act of 1835, forthe relief of poor 
debtors, Ch, 165, Sec. 10, the certificate that the 
debtor has taken the oath should be lodged with the 
prison keeper, instead of the clerk, er magistrate, 

| issuing the execution. 


| Where a debtor gave the usual bond, conditional that 
within six months he would cite the creditor and 
submit himself to examination and take the oath 
prescribed by law, and within the six months the 
debtor himself applied to the magistrate instead of 
the keeper of the gaol and the certificate was lodged 
with the clerk instead of the prison keeper, it was 
held, that the proceedings were void, and the bond 
was declared forfeit. 


Tuts case was argued at the last April term, 
and the opinion of the court was drawn up and 
delivered at the present term by 

Shepley, J.—The acts for the relief of 
poor debtors have been so numerous, and so 
defective in their provisions, that it is no mat- 
ter of surprise, that they have been the oc- 
casion of many suits. The act of 1835, c. 
195, (in the edition of Glazier & Co. chap. 
717.) provided that a debtor arrested or im- 
prisoned on execution upon giving bond con- 
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ditioned, that within six months he would | tenth section referred to, the certificate that 
cite the creditor and submit himself to ex-|the debtor has taken the oath should be 
amination and take the oath prescribed by | lodged with such prison keeper, instead of 
the tenth section, or pay the debt, interest, | with the clerk or magistrate, issuing the ex- 








costs and fees, should be discharged ; but no 
express provision was made by whom the 
bond should be taken, nor was eny mode 
pointed out for citing the creditor, nor any 
authority given to notify his agent or attor- 


ney, in case of his not being a resident with- | 


in the state. The design of the act of 1836, 
ec. 245, (Glazier’s Ed. c. 767,) seems to have 
been, among other things, to provide a reme- 
dy for these defects. And the fourth section 
provides, that the bond required by the eighth 
section of the act of 1835, shall run to the 
creditor; and the fifth section provides, that 
any person arrested or imprisoned on any ex- 
ecution, or warrant for taxes, by giving the 
bond referred to in the fourth section, which 
is the same required by the eighth section of 


the act of 1835, shall be discharged; and | 


that the debtor giving bond, as aforesaid, 
may cite the creditor and take the oath pro- 
vided in the seventh section, which oath is 
substituted for that contained in the tenth sec- 
tion of the act of 1835. ‘ How is the debtor 
to cite the creditor? The only provision in 
reference to it is in the same fifth section in 
these words: “and in other respects com- 
plying with the provisions of the ninth and 


‘tenth sections of the act to which this is sup- 


plementary.” The ninth section referred to 
provides, that a person committed and in pris- 
on shall make a written complaint to the 
keeper, who shall apply toa justice of the 
peace of the county, by whom the noti- 
fication is to be made out, which is to be 
served upon the creditor, or his attorney, in 
the manner there provided. The design 
seems to have been to adopt in all respects 
the same mode for the application, notice, 
service, and subsequent proceedings, as is 
provided in cases where the debtor is in 
prison. And it is practicable to do this, for 
the debtor will not be obliged to be com- 
mitted to enable him to make such an appli- 
cation to the keeper to whose custody he 
should have been committed, if he had not 
given the bond. He has but to present him- 


self, being at large, to the keeper to make 
the request orcomplaint; and the statute im- 
pliedly at least authorizes the keeper there- 
upon to proceed, as he would, if in his cus- 
tody. 


In conformity to the provisions of the 


34 


| ecution. 

| In this case the debtor himself applied to 
the magistrate instead of to the keeper of 
| the gaol, and the certificate was lodged with 
| the clerk instead of the prison keeper. 

It may be said, that the notice would be 
| equally effectual, whether made out upon the 
| application of the debtor, or the prison keep- 
‘er; and it undoubtedly would be so, and 
| other modes of giving notice, equally effect- 
jual, might be named; but the answer is, 
| these are not the modes provided by the leg- 
_islature, and the courts cannot determine, 
| that other modes, apparently equally satis- 
| factory, shall be substituted for those which 
| the law has prescribed. 


| The preliminary proceedings must be in 
conformity to the provisions of the statute to 
| give the justices jurisdiction and authorize 
| them to act. This appears to have been the 
| intention of that provision in the tenth sec- 
| tion which declares, that the justices shall 
/“examine the notification and return, and if 
regular and in due form, may hear,” imply- 
ing that if not regular and in due form, they 
have no authority to proceed. And such 
_was the decision in the case of Putman v. 
Longley, (11 Pick. 487.) 

The case of Agry v. Betts, (3 Fairf. 415.) 
_ decides, that the certificate of the magistrate 
is conclusive, as to the fact of notice, but 
not as to the form and regularity of the pa- 
pers issued, 

The rule for assessing damages adopted 

in the case of Winthrop v. Dockendorf, (8 
Green. 156,) cannot be applied here. In that 
case the statute was considered, as author- 
izing a judgment according to equity and 
good conscience. 
- The statute of 1838 prescribes, in case of 
forfeiture of the bond, the judgment to be 
rendered, and leaves the court no discretion- 
ary power. And although the agreed state- 
ment of facts authorizes the court to make 
up judgment for such sum, as it ‘‘ may ad- 
judge due in equity and good conscience,” 
it cannot exercise any power thus granted in 
violation of the provisions of the statute. 

Judgment for the plaintiff. Judgment to be 
made up by reckoning interest on the debt 
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only from the judgment to the time of the 
breach of the condition of the bond—and af- 
ter the breach, by reckoning twentyfive per 


cent. interest on the debt, costs, and costs of | 
| bili, and asked if it was clear upon the as- 


commitment, 





SUPREME JUDICIAL COURT. 
WORCESTER, MASS., OCTOBER TERM, 1838. 


Conant v. Kendall, et. al. 


Creditors ofa person under guardianship, as a spend- | 


thrift, are entitled to a remedy against the guardian 
upon his probate bond in the name of the Judge of 
Probate. 


If the debt has been ascertained by a judgment, the 
writ should be endorsed by and sued for the benefit 
of such creditor. 


If thecreditor’s claim has not been ascertained, the 
suit may be brought in the name of the Judge of 
Probate, without any special endorsment. 


No suit can be prosecuted upon the bond of a guardian 
ofa spendthrift, without leave first obtained from 
the Judge of Probate, to prosecute the same. 


In what manner the assets in such guardian’s hands, 
are to be apportioned among the creditors of his 
ward, when they are sufficient to discharge all his 
debts, quere. 


A guardian is nota trastee of the property in his 
hands, like an administrator or executor, nor is he 
as such, subject to answer to a bill in equity, to 
any creditor of his ward. 


Where a creditor of a spendthrift seeks to recover 
his debt by a suit against the guardian upon his 
probate bond, he ought first to cause the guardian 
to be cited to settle his account in the probate 
office. 


Tus was a bill in equity by the plaintiff, 
a creditor of W. K., a spendthrift, against the 
defendant as his guardian. The ward was 
also made a party to the bill as defendant. 
A judgment at common law had been recov- 
ered against the said W. K. and upon the 
execution, that issued thereon, a demand had 
been made upon the guardian, who refused 
payment, and the execution had been return- 
ed unsatisfied. The bill set forth these facts 
and alleged that there was sufficient assets 
in the guardian’s hands to pay this debt. 


There was a demurrer to the bill. 


The case was argued by Vewton and Co- 

















nant for the plaintiff, and by Allen for the de- 


fendant. 
Shaw, C. J., delivered the opinion of the 


court. He recited the facts set forth in the 
sumption that the plaintiff had no remedy at 
law that he could have one in equity? The 
plaintiff treats this as a trust, but there are 
difficulties in this view of the case, not easi- 
ly surmounted. In the case of trusts the 
property is in the trustee, while an equitable 
interest alone is in the cestui que trust. But 
in the case of a guardian the property is in 
his ward. He has only the care of it, and 
upon his being discharged from his guardian- 
ship, there is nothing requisite to be done by 
him in order to pass the property to another. 
‘The difference between executors or admin- 
istrators and guardians, is obvious. In the 
case of executors, for instance, the property 
rests in them by relation from the death of 
the testator, so that a conversion of the prop- 
erty before the granting of letters testamen- 
tary, is by construction a conversion against 
the executor, and he may afterward maintain 
trover for such conversion in his own name. 

But it is not necessary to examine this 
question any farther, since the creditor has 
an adequate remedy at law. 

The remedy, bowever, is not against the 
ward. The very object of the law author- 
izing the appointment of gugrdians of spend- 
thrifts was to prevent their expending their 
property. A pauper could not be put under 
guardianship, and until the revised statutes 
gave the authority, a guardian in sundry 
cases had no charge of the person of his 
ward. Consequently the ward has ceased to 
have the power of applying his property to- 
wards the payment of his debts, even if he 
were inclined to do so, 

But a creditor, whose debt has been as- 
certained by a judgment, has a complete 
remecy under the revised statutes, by means 
of the guardian’s probate bond. By the 79th 
chapter of the revised statutes, sec. 16, guar- 
dians of spendthrifts are required to give 
bonds in the same manner as guardians of 
insane persons, and by the 10th section, such 
guardians are to give bonds in the same man- 
ner as those of minors, which are provided for 
in the 5th section. 

The conditions of these bonds are to ren- 
der an inventory of the ward’s estate, faith- 
fully to discharge the trust in relation to such 
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estate ; to render an account, and at the ex- 
piration of the trust, to settle an account and 


+ * . | 
pay over the balance remaining in the guar- 


dian’s hands. 

One of the conditions being faithfully to 
perform his trust, the 17th section defines and 
settles what his duty is. Among other things 
he is to pay all just debts due from his ward, 
and out of the property of his ward. It be- 
comes, therefore, his plain duty to pey the 
debts of his ward so far as the assets in his 
hands will go. The case is not provided for 
as to the manner of distributing these assets 
where they are insufficient to pay all the 


Before, however, a suit is commenced up- 
on a guardian’s bond, it would be proper to 
ascertain the amount of assets in his hands, 
and for this purpose his account should be 
settled in the probate office if he will render 
and settle the same upon being cited for that 
purpose, 

The course, which, in cases like the pres- 
ent, would usually be preferable, would be in 
the first place to obtain judgment against the 
ward, and then to make a demand upon the 
guardian. If he should refuse to pay the 
same, leave would ordinarily be granted by 
the judge of probate to sue the bond and the 











debts of the ward. Probably the supreme | suit would be in the name of the creditor 
court of probate acting as a court of equity, and execution rendered accordingly. If 
might interpose and distribute the estate pro | other creditors had demands against the 
rata among the creditors whose debts had | ward, scire facias upon the original judgment 
been ascertained. If debts exist, however, | upon the bond might be sued out agreeably 
not known to the guardian he should go on | to the 12th sec. c. 70. of the revised statutes, 
and pay out the assets in his hands so far as | for the benefit of such creditors, and thus a 
they will go, and in defence to actions to re- | complete and adequate remedy at Jaw is pro- 
cover the debts that might afterwards be dis- | vided. 
covered, he might plead plene administrarit. Bill dismissed without costs, 

So far as the manner of pursuing a reme- 
dy, upon the probate bond is concerned, the oe 
revised statutes provide, taat the proceedings Crossman v. Crossman and Trustee. 
shall be conducted in like manner as in suits 
upon bond given by executors or administra- 
tors, (sec. 25,c. 79.) The creditor must, there- | 
fore, apply to the judge of probate, for leave 
to sue the bond of the guardian, and the 
only difference between an administrator's | It is not competent for a party to interrogate a person 
and guardian’s bond is, that in case of the | summoned as a trustee, for the mere purpose of dis- 
former, a creditor of the estate whose debt} crediting him generally, the law not regarding him 
has been ascertained, may, after demand made | ___ in the light ofa witness upon the stand. 
upon the administrator, sue the bond without 
license first granted by the judge of probate, 
whereas, in case of guardians, license roust 
first be obtained from the judge before a 


One summoned as a trustce may avail himself of the 
statute of limitations to discharge himself, in the 
same way as he might against the principal de- 
fendant himself. 


Tue questions in this case were, (1) 
whether the trustee was chargeable upon 
his answer, and (2) whether he was bound 
creditor can commence a suit upon the bond. | eget certain interrogatories, " regard - 

: | which, he submitted himself to the direction 
But should a judge of probate refuse such | ite tad 
application, the creditor might appeal from | In his answer to various interrogations, 
nls Gecree. | the trustee claimed to be discharged, because 


If the Jedge give Hicenss'to euch creditor | of the statute of limitations which barred any 


to sue, the writ should be specially endorsed |claims which the principal debtor had or 
in the name of the creditor, and execution | 


. ee 'could have against him, and the inquiry 
would issue in his favor. If, however, the : ; 
claim of the creditor against the ward had which be declined a ™ nether 

s heam Mesbieted--end aspesieined. the he had not within a certain period, made cer- 
denne err : tain statements to the plaintiff. 
judge of probate might sue in his own name wiateaa 
for the benefit of all concerned and the The ae wer argued for the plaintiff by 
amount so recovered would be paid over to Niles, and by Washburn for the ee 
the several creditors whose claims should be| Morton, J. delivered the opinion of the 
properly established. court. 
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In this case the trustee relies upon the 
statute of limitations as a ground of dis- 
charge, and he has the same right to protect 
himself by the provisions of that statue un- 
der this process, as he would have against 
a suit in favor of the principal debtor him- 
self. 

How far he comes within the provisions 
of the statute, is a question to be tried by 
his own answer. 

But in making his answers, a trustee is 
not to be regarded like a witness upon the 
stand. It is not competent for the plaintiff 


to interrogate him for the mere purpose of 


discrediting him generally, and in this case 
the trustee very properly declined answer- 
ing relative to the conversations with others 
of which he was inquired. 

Trustee discharged. 


Blackstone Bank v. Davis. 


An unlimited restriction of the right of alienation in 
a devise in fee, would be repugnant to the estate 
devised, and therefore void. 


A limited restriction as to the person te whom, or 
the time within which, the devisee might alienate 
such estate might be good. 


A devisein fee of the use of an estate, is a devise of 
the estate itself. 


In order to create a trust of real estate by devise, it is 
necessary, that some person should be expressly 
named as trustee, or that an express trust should 
be created by the will. 


If in a devise of personal estate in trust, no trustee is 
named, the executor becomes the trustee of such 
property. But it is otherwise in regard to reales- 
tate. 


If there is a trust cf real estate, and there is no trustee 
in existence, the court as a court of chancery, may 
in some cases appoint one. 


THe questions in this case arose under the 
will of one A. D., who devised among other 
things “the use” of a certain farm to the de- 
fendant—“not to be subject to conveyance or 
attachment.” 

The plaintiffs levied an execution up- 
on the estate as the property of the de- 
fendant, and the present action was trespass 
for the defendant’s subsequently entering up- 
on said estate. 





It was contended, that the property was 
not subject to be levied upon; first, from the 
nature of the devise and the reservation there- 
in made ; and second, that it was a trust es- 
tate which was not liable to be taken for the 
debts of the defendant, the cestui que trust. 


The case was argued by len for the 
plaintiffs, and by Barton for the defendant. 


Wilde, J. delivered the opinion of the 
court. 

The will in this case gives the executors 
a power to sell the estates of the testator, 
but that extends only to the estates not spe- 
cifically devised. 

Tothe defendant, the testator gave the use 
of afarm, but the effect of the devise was to 
pass the property itself. 

In regard to the restricting clause, relative 
to conveyance or attachment, it is repug- 
nant and void. A devise to one upon con- 
dition, that the devisee should not alienate 
to a particular person, or during a particular 
time, might be good. Buta general denial 
of the power of alienation would be void. 

The will, therefore, would stand in the 
case as if the clause referred to had not 
been inserted as one of its provisions, 

It is contended, if such is the law, that 
inasmuch as the testator intended, that the 
estate should not be taken for the debts of 
the devisee, it must be construed as a devise 
in trust, in order to effectuate this intention. 
But the will no where contains any declara- 
tion of trust. Nor is any person named as 
trustee to hold the estate. 

Were ita devise of personal property, and 
a trust was manifestly intended to be crea- 
ted, the executors of the will would become 
the trustees, if no other were named. And 
in some cases where there is no trustee in 
existence, a court of chancery may appoint 
one. 

But here there was no trustee originally 
appo:nted, and consequently if the devisee 
did not himself take the estate, it would have 
descended to the testator’s heirs, to take the 
legal estate upon the decease of the devisor. 

Defendant defaulted. 


DEDHAM, MASS., OCTOBER TERM, 1838. 
Kinsley v. Robinsom. 


In an action by ‘the endorsee of a dill of exchange 
against the drawer, the acceptor is a competent 
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witness to prove, that he had no effects of the draw- 
er in his hands. 
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not a sufficient acknowledgment or promise to 
take the note out of the statute of limitations, 





Want of funds in the acceptor's hands is an excus€ | An endorsementon the back of a note in the plain- 
for not giving the drawer notice oj non-payment, 
though the bill is made payable to the drawer’s 


own order, and is by himendorsed to the holder. 


uff’s hand writing without any proof of the de- 
fendant’s assent, will not take the note out of the 
statute of limitations. 


Tue declaration in this case, set forth a} AssumpsiT on a promissory note mace by 
bill drawn by the defendant on one MclIn- | the defendant Feb. Mth, 1820. 
tier, payable to the defendant’s own order, and | was commenced June Mth, 1836. Defence, 
endorsed by him to one Everett, and by Ev-| the statute of limitations. ‘To rebut this de- 
erett to the plaintiff ;—an acceptance by | fence the plaintiffs proved that they dissolved 
MclIntier, and a refusal by himto pay at ma- | partnership, April 5th, 1831, and in Feb, 1832, 
turity, and averred (as an excuse for not giv- | all the notes, &c. of the firm were assigned 
ing tothe defendant notice of non-payment} to Bailey. The following letter of the de- 
by MclIntier,) that he, (McIntier) had no | fendant, written to Bailey on the 14th of July, 
effects of the defendant in his hands, when | 1831, was relied on to establish a new prom- 


The action 


the bill was drawn. 

To prove the want of effects, &c., McIn- 
tier was admitted by the judge, who tried 
the case, and a verdict was returned for the 
plaintiff. ‘ 

Two points were made by the defendant’s 
counsel. (1.) That MclIntier was not a 
competent witness. (2.) That the defend- 
ant being endorser, as well as drawer of the 
bill, the wantof notice was a good defence, 
although the acceptor had no effects of the 
defendant. 


E. Ames for the plaintiff. 
Metcalf and Cleaveland for the defendant. 


Shaw, C. J. delivered the opinion of the 
court. The interest of the acceptor is bal- 
anced in this case, and he was, therefore, 
rightly admitted asa witness. Staple v. 
Okines, (1 Esp. Rep. 332.) 

Though a mere endorser is entitled to no- 
tice of non-payment, in cases of accommoda- 
tion bills, yet where the bill is made payable 
to the drawer’s own order, and can be trans- 
ferred only by his endorsement, the rule, 
which dispenses with notice to the drawer, is 
applicable, and not that which is applied to 
common endorsers. 


Bailey and another v. Crane. 


A letter from the maker of a promissory note to one 
of the payees, purporting to answer a commupica- 
tion from the payee, stating among other things 
relating to the condition of his business, that “ I 
shall be able tosend in to Mr a statement 
of my affairs, and Mr will show you the 
whole of my property and ask for a discharge,” is 


ise. 
“Sir, I received your note yester- 
day. I hasten to inform you that next week 
| 1 shall be able to send into Mr C. Thacher, 
Boston, a statement of my affairs. Mr 
| Thacher will show you the whole of my 
| property, and ask for a discharge. I should 
| have done this before, but since I have been 
| back Ihave beensick, &c. I have large de- 
/}mands on the merchants of Savannah and 
| Augusta, but I cannot collect them, and think 
| 1 never shall. i remain, &c.” 


An endorsement of one hundred and fifty 
| dollars received, was on the note, in the 
| hand writing of_one of the plaintiffs, dated 
| June 19th, 1830—but there was no proof, that 
‘the defendant knew anything concerning 
said endorsement, or that he had ever made 
or directed any payment on the note. 


E. Ames for the plaintiffs. 
Metcalf for the defendant. 


Morton, J. said the case of Whitney v. 
Bigelow, (4 Pick. 110,) was decisive against 
the effect which the plaintiffs would give to 
the endorsement; and the only open ques- 
tion in the case arose from the defendant's 
letter. 

The court had most deliberately settled 
the principle, on which such cases are to be 
decided, in Bangs v. Hall, (2 Pick. 368,) and 
had no disposition to make the least depar- 
ture from the doctrine of that case. It would 
have been competent for a jury to infer from 
the letter, that it related tothe note now in 
suit; but there was nothing in the letter 
which indicated the defendant’s willingness 
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to pay. On the contrary it rather announced 
his present, and his probable future, inability 
to pay—and, furthermore, seemed to se:k a 
discharge from the claim. The verdict, 
therefore, which was for the defendant, must 
stand, and he have judgment for his costs. 


SALEM, MASS., NOVEMSER TERM, (833. 
The Commonwealth v. Benjamin Kimball. 


Every statute is a repeal! of a former by implication so 
far as it is contrary and repugnant thereto, with- 
out a repealing clause. 


Where a person was indicted upon the 47th chapter 
of the revised statutes, and was convicted, and be- 
fore sentence was passed, the act of 1833, chapter 
157, went into operation, ® was held, that the pro- 
vision in the former act, imposing a penalty for re- 
tailing spirituous liquors without a license, was in- 
consistent with that contained in the latter, and 
was repealed by it. 


Where, for the purpose of reducing several statutes 
into one upon t' ¢ same subject, the peculiar provis 
ions of an existing statute are embodied into a new 
one, it seems, thata later act would not repeal a 
a furmer one, so as to prevent a judgment from he- 
ing passed upon an offence committed before the 
date of the latter, but upon which no judgment had 
passed at the time of its enactment. 


Arter the opinion formerly delivered in | 


this case, Law Reporter, No. 7. p. 195) the 
defendant moved the court fora continuance, 
for the purpose of preparing a writ of erior 
to take the case to the Supreme Court of the 
United States, at Wasiington, with a view 
to reverse the decision of this court, respect- 
ing the constitutionality of the revised stat- 
utes, (Ch. 47. sec. 2and 3.) 

At the present term, Justin, Attorney 
General, moved the court for judgment. 
Cushing, of counsel for the defendant resisted 
the motion on the ground, that the act of 
April, 1838, which went into operation since 
the adjournment, entitled * an act to regulate 
the sale of spirituous liquors,” had repealed 
the provisions of law on which the indict- 
ment was founded and substituted other pro- 
visions wholly inconsistent with them, and 
that of course the defendant was entitled to 
his discharge. 


The questions thus presented were elabor- 


ately argued by Cushing, for the defend- 
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ant, and by the Attorney General, for the 
commonwealth. The opinion of the court 
was delivered at a subsequent day, by 
Shaw, C. J.—The defendant having here- 
tofore been indicted for violations of the Jaw 
in respect to selling liquor without license, 
several exceptions were taken to his convic- 
tion on hs trial in the court of Common 
Pleas, which have been considered and over- 
ruled. The public prosecutor now moves 
for judgment on this conviction and is resist- 
ed, on the ground, that since the trial, the 
law under which the conviction took place, 
has been repealed without any provision, in 
regard to pending prosecution, so that no 
judgment can now be rendered upon it. If 
the iaw has been repealed without a reserva- 
tion asto existing prosecutions, it is very 
clear that no sentence can be awarded. 
Yommonwealth v. Marshall, (11 Pick. 350.) 
Whether the law, on which this convic- 
tion was had, is repealed or not, is a ques- 
tion of some difficulty, depending on a care- 
ful analysis of the two acts, and the pecul- 
iar terms of the repealing clause in the latter 
act. 


The defendant was indicted upon the 
47th chapter of the revised statutes." There 
were many counts in the indictment, on some 
of which the jury found him not guilty. 
The second, third and fourth counts on which 
he was found guilty, charge, that on a day 
named, he did presume to be a seller of wine, 
rum, &c., and did sell to one A. B.in a less 
quantity than 28 gallons, to wit, two quarts, 
and charging some small quantity of spiritu- 
ous liquor, in short, without naming the spe- 
cies, as rum, brandy and the like. The fifth 
and sixth counts, on which also he was found 
guilty, vary only in this, thatthey aver, that 
he did presume to sell and did sell to one A. 
B. &c. All these counts aver, that the de- 
fendant was not licensed, and that the acts 
were done, contrary to the form of the statute. 

All these counts, although slightly differ- 
ing in phraseology, are manifestly framed 
upon the third section of the 47th chapter of 
the revised statutes. It provides, that no per- 
son shall presume to be a retailer or a seller 
of wine, brandy, rum, or other spirituous li- 


'In the marginal note to the case of Commonvealth 
rv. Kimball in the Law Reporter, No. 7, page 194, it is 
erroneously stated that the defendant was indicted 
upon the statute of 1837, Ch. 242. 
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quors, in a less quantity than 28 gallons, 
without first being duly licensed. <A_ pre- 
vious section bad provided under a heavier 
penalty, that no person should presume to be 
an innholder, common victualler, or seller 
of rum, brandy, wine or other spirituous 
liquors to be used in his house, without 
license. In a case decided last year in 
this court, it was held, that this third sec- 
tion, although somewhat peculiar in_ its 
phraseology, was intended to prohibit every 
act of selling by an unlicensed person, in a 
less quantity than twentyeight gallons, and 


that each act of so selling was a violation of 


the statute, and subjected the party doing it, 
to the penalty. The reasons for that con- 
struction, will be found stated more at large 
in the case referred to. 

As the indictment in the present case, 
does not charge the defendant with presum- 
ing to be an innholder or common victualler, 
the averments do not bring the case within 
the first section of the statute. But the con- 
struction put upon the third section, for the 
reasons stated in the case cited, the charge 
of presuming to be a seller, or of presuming 
to sell, and actually selling at atime and 
place, and to a person specially named or de- 
scribed, in a less quantity than 28 gallons, is 
equivalent to the direct averment of selling 
without license. 

Thus the law stood atthe time when it is 
averred, that the offences here charged, were 
committed, when the indictment was found 
and tried, and wien this case was formerly 
considered, upon the exceptions taken. Has 
this law been since repealed by the statute 
of 1838, ch. 15, 7. 8. 4. ? 

The act in question, was passed in April 
last, and enacts, “ that the provisions of all 
laws now in force, inconsistent with this act, 
are hereby repealed.” 

This act with its repealing clause, went 
‘into operation on the first, day of July last, 
and is now in force, and to this repeal there 
is no saving clause. We are, therefore, 
brought directly to the question, whether the 
provisions of the statute of 1838, are incon- 
sistent with those of the revised statutes, 
Ch, 47. sec. 3. 

The former statute, as construed, prohibits 
any person, not licensed, from selling wine, 
brandy, rum, or other spirituous liquors. 
The latter statute prohibits any person not 
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| ticensed, fram selling any brandy, rum, or 
other spirituous liquors. 


In this respect they 
are alike, except as to wine, but as the charge 
| against the defendant, is not the selling of 
wine, but spirituous liquors, this distinction 
| is immaterial. 

The former statute provides, that no person 
not licensed, shall sell? And the latter pro- 
| vides that no innholder, retailer, common vic- 
tualler, or other person, excepting &c. shall sell. 
Asthe defendant is not charged as being a 
licensed innholder, retailer or common victu- 
aller, but the contrary, he must be consid- 
ered as coming under the denomination of 
other person, and, therefore, this distinction 
is immatetial. 





| Again, the former statute prohibits the 
| selling in aless quantity than 28 gallons, and 
the latter, in a quantity less than 15 gallons. 
But as eacli count in the indictment char- 
ges a sale ina less quantity than either 28, 
or 15 gallons, this distinction does not affect 
the case, and the two statutes are in this re- 
pect alike. 


is 


Upon this comparison, it is manifest, that 
the facts charged in this case, would bring 
the oflender under both the one and the 
other of those statutes, inasmuch as they 


both agree in this, that they prohibit 
any person not licensed, from selling 


rum, brandy, or other spirituous liquor in 
a less quantity than fifteen gallons. There 
are two statutes passed at different times, 
covering the present case. Are they incon- 
sistent ? 

The former prohibits the forbidden act, 
under a penalty of twenty dollars for each 
offence. The latter prohibits the same act, 
on pain of forfeiting not more than twenty 
dollars, nor less than ten dollars, for each 
offence. The former is absolute and imper- 
ative ; the latter allows a latitude of discre- 
tion. It appears to the court, that the one is 
essentially and substantially inconsistent 
with the other. To illustrate this point, let 
us suppose, that the former statute had im- 
posed a penalty of twenty dollars absolutely, 
and the latter one of ten dollars absolutely. 
The latter statute, by prohibiting the same 
act under a lower penalty, although no neg- 
ative words are used, does in effect declare 
that it shall not be punished by the higher 
penalty, and is, therefore, plainly inconsistent 
with it. The court are of opinion, that the 
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penalties as they stand in the two acts, are 
equally inconsistent. The former statute 
enacts, that the offence shall be punished by 
a penalty of twenty dollars ; the latter de- 
clares that the same offence shall not neces- 
sarily be punished by a penalty of twenty 
dollars, but by such penalty not more than 
twenty, nor less than ten dollars, as the 
court may direct. The provisions of the 
former, by which the penalty was fixed for 


this offence, being thus inconsistent with the | 
provisions of the latter, is by the terms of 


the latter, repealed. The result may, or may 


not be conformable to the actual] intent of 


those who passed the latter statute. We 
can only ascertain the legal intent of the 
Legislature by the language, which they 
have used, applied and expounded conforma- 


bly to the settled and well known rules of 


construction. Thus expounded, it appears to 
us, that the provision of law imposing a pen- 
alty upon the act, charged in the indictment, 
by the late statute, is inconsistent with that 
imposing a penalty, in the exrlier one, and 
there being no saving clause, the latter is re- 
pealed by the former. As this repeal results 


from the terms of the late statute, it is unne- | 


cessary to consider how far one statute ope- 
rates as a repeal of another, by implication. 


Where one statute is enacted in the same | 
terms as a former one, without a repealing | 
clause,and without any change of provisions, | 
it may, perhaps, be well maintained, that one | 
is no repeal ofthe other, and that both are | 


in force. Such a case will seldom happen, 
because a case can hardly be supposed in 
which the legislature would have a motive to 
pass a new law, without some intent to 
change the existing law. But acase may be 
supposed, where, for the purpose of reducing 
several statutes into one upon the same sub- 
ject, the peculiar provisions of an existing 
statute may be embodied into a new one. In 


such case, it might well be maintained, that | 


a later act, would not repeal a former 
one so as to prevent a judgment from 
being passed upon an offence, committed be- 
fore the date of the latter, but upon which 
no judgment had passed, at the time of its 
enactment. But every statute is a repeal of 
a former by implication so far as it is con- 
trary and repugnant thereto, without a re- 
pealing clause. 
Judgment arrested, 





| BOSTON, NOVEMBER TERM, 1833. 
| Before Chief Justice Shaw and a Jury, 
INSURANCE. 


Cushing Bryant v. the Ocean Ins. Co. 


Tis was on action on a policy of insur- 
/ance, underwritten by the defendants, on the 
brig Hope of New Castle, for one year from 
January 5, 1837, for $9,000. The vessel was 
lost on her first voyage to New Orleans, 
The defence was opened upon two grounds, 
Ist, that the vessel was unseaworthy, which 
was finally abandoned, and 2d, that the plain- 
tiff, when we applied for the insurance, made 
certain representations concerning the man- 
ner in which she was to be loaded and em- 
ployed, which had not been complied with, 
viz: that he was taking in paving stones for 
| ballast and should fill up with hay for New 
Orleans. Whereas, in fact, he put on board 
a cargo of paving stones and no hay—and 
the correspondence between the parties was 
offered as proof. 

G. G. and F. C. Loring, for the plaintiff, 
objected to the reception of this evidence, 
uniess it was intended to show, that this was 
a false representation, made fraudulently for 
the purpose of inducing the defendants to ex- 
ecute the policy, and they stated many reasons 
'for the objection ; and after the respective 
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_ counsel had presented their views, the Chief 
Justice ruled, that the evidence was inadmis- 
sible, unless it was intended to prove a _fraud- 
ulent misrepresentation made for the purpose 
of procuring the policy. He considered, that 
there was a material and well established dis- 

tinction between the statement of a expecta- 
tion, and a collateral fact then existing —and 
that the former did not constitute a represen- 
tation, which could be given as evidence to 
avoid a policy —and that this was substantial- 
|ly nothing more. That the correspondence 

| was mere inducement or preliminary to the 





| contract and no part of it; and that the pro- 
| posed evidence, if admitted, would materially 
|alter and control the written contract fnaily 
made,—inasmuch, as by its terms, it covered 
the vessel in any lawful voyage she might be 
engaged in, and with any proper cargo with 
which she might be loaded ; while this tes- 
| timony, if admitted, would be to limit her to 
the performance of one particular voyage at 
that time and with one particular cargo. 

That the intent stated in such representa- 
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tion, though duly made, 


quently changed of necessity, or in good 
faith, consisteniiv with the terms of the con- 
tract applied for, and that actually made ;— 
and if the insurers meant to insure for a par- 
ticular voyage, or with a particular cargo, it 
should have been so stipulated in the policy. 
~ A verdict was then taken for the plaintiffs, 
subject to the opinion of the whole court on 
this point. 
Webster and Peabody for the defendants. 


INSOLVENT LAW, 


A judgment was " recovered about three 
years since against a person who has become 
an insolvent. A writ of scire facias was 
sued out against the bail, before the recent 
insolvent law was enacted, and they deliver- 
ed up the defendant 4. Fuller moved, that | 
he be discharged from imprisonment, having 
taken advantage of the law. Parsons put it 
to the court, whether the case did not come 
under that clause of the 25th section of 
the act, which provides, that “all the provis- 
ions of law inconsistent with the provisions 
of the act are hereby repealed, saving all | 
rights which have accrued to any person by 
virtue of the saine, which shall be judged and 
decided upon in the same manner as if this 
act had not been passed.” But the Chief 
Justice, after taking time to consider, held, 
that the insolvent was clearly not liable to 
imprisonment. He considered the object of | 
the law to be two-fold, Ist. To discharge 
all the debts of insolvents, which were con- 
tracted since the act. 2d. To discharge in-| 
solvents from iraprisonment on any debt con- 
tracted before the passage of the act, and to 
leave the remedy against their property un- 
changed. 





OBITUARY NOTICES. 








LEWIS BIGELOW. 


Tere is an obvious propriety in devo- 
ting some portion of a journal like this, to| 
notices of those, who hive borne their part 
in advancing the progress of that science 
whose application to the business of life, and 
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might be subse- | the relations of society, it is its leading ob- 


‘ject to record. 

To a member of our profession, the remark 
needs no illustration. To such an one, it is 
unnecessary to describe those days, and years 
of often unrequited toil; those hours of painful, 
anxious solicitude, and those nights of restless 
inquietude of which the world knows nothing, 
which render the life of a lawyer whose 
| ambition is at all commensurate with the diffi- 
culties he is compelled to encounter, any 
thing but a life of indolence, or ease. In- 
deed, no one but a lawyer can know the 
the hopes, discouragements, and the transient 
gleams of pleasure, that flit across the dull 
monotony of professional toil, and chequer a 
| lawyer’s life. And it is, therefore, due to each 
other, that their names at least should be pre- 
served from oblivion, who have labored in a 
common field of useful and honorable ambi- 
tion. 

Nor should this be confined to the limits 
of any particular state, or section of our 
country. The republic of law, like that of 
letters, should know no sectional divisions of 
territory, or country. The broad, generous 
principles of jurisprudence are tie same in 
every climate, and under every form of civil- 
ized society. And, however various may be 
the codes of municipal regulations in partic- 
ular states, there is a citizenship extending 
far beyond the limits of these, which all lib- 
eral minds recognise. There is the affinity 
of a common pursuit, in whatever language 
or state it may be carried on, which seeks to 
develope and illustrate that science which 
has for its object the public, individual and 
social rights of the citizen, and the duties and 
responsibilities of the government he obeys. 

However humble, and, in the public mind, 
however circumscribed may be the sphere 
which limits the walk in life of the practical 
lawyer, his name is worthy of being preserv- 
ed, ifhe shall have added any thing to the 
general stock of useful legal knowledge, or 
furnished any new aid in the pursuit of that 
profession, whose vast relations are beyond 
the mastery of any single human intellect. 

The benefits which the bar of Massachu- 
setts have derived from the labors of him 
who is to be the subject of this notice, have 
been too often acknowledged to render it ne- 
cessary to add a word of explanation, why 
he has been selected, at this time, as deser- 
ving a passing notice. Although he died in 
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a distant state, yet he was for many years a 1820, and at the congressional election of 
prominent member of the bar of this Common- | the latter year, he was chosen to represent 
wealth, and the professional associations , the district in which he resided. He con- 
which he here formed, were cherished by tinued in congress till 1623, when he was 
him through life—* moriens reminiscilur Ir- | succeeded by Mr Locke. 


gos.” a : 
He was at this time a member of the Ag ri- 


We propose to speak of him in his public | cultural Society of the county, and in 1820 
and professional] character, nor shall we fee] | wine ddtieeel’ ta diliier ie .cimedl elton 
repeats go Pagers oan aeomal | before that association. This was publish- 
friendship or to institute the more rigid 0 ery mnaeet ta, | oa a re 
scrutiny of a less partial casuist ite ceived opinions upon political economy at 
’ “en aie this day, it evinced a clear, and manly ex- 
The Hon. Lewis Bigelow was born in | position of individual opinion, which gained 
Petersham, Mass., in 1785, His father was | him credit as a man of talents, even among 
the Hon. Daniel Bigelow, a respectable law- | those who differed from him in the doctrines 
yer, who was a native of Worcester, and was | which he advocated. 
graduated at Harvard University in 1775. | 


: , eae? : | In his political career, he was not particu- 

a nears nie aie a a wages ‘larly distinguished either for originality, or 

ne “4 —o priate, t 7 re “eve me na ‘© | ability, and although he uniformly exhibited 

es = » Soon alter witely ie opened 40 | 4 fearless and independent course asa legis- 

office in Petersham, where he continued to | lator, his talents and temperament: were bet- 
. 


practise until his death in 1806, He was at | ter adapted to the halls of justice, than those 


i 9 - ‘e 7 . . 
one time “County Attorney,” as the office of | of legislation. 
| No trait of his character, perhaps, was 


prosecuting officer was then designated, for 

the county of Worcester. During several ; . ; 

years he was a member of the Senate from | ™0T@ Prominent then SENN, and eeeaane- 
ed resolution, If, at times, this manifested 
_ itself in a manner, that, to some, might seem 


that county, and in 1801, was one of the Ex- 
ecutive Counci! of the Commonwealth. : : 
, ,-, | exceptionable, it enabled him to encounter 
His son, Lewis, was graduated at Wil- : i 
: b : i. : and overcome obstacles, and embarrassments, 
liams College in 1803, and having studied | 


law with hie fal ‘tablished himself in| under which ordinary ininds would have sunk 
aw with fis father, established fuunse™ ‘| at once. Anecdotes illustrative of this trait 
his profession in Petersham, where he con- 


| . 
tinued to reside as long as he remained in| anges be papgnted, Suh an ey Delong eather 


the Commonwealth. Of his. early profes ' to his private, than his professional history, 
} ; ~| they are of course omitted. 
yrs ne yo a ay Mr «ano Gand Those pi remember his og Sa of 
pe , oe . | cases, in which he was engaged, for some 
oo “ womy 4 . “~ m4 ees ™ = “ _ years before leaving the Commonwealth, need 
prt canes prise Me rr meh resnt rm a / not be reminded that this peculiarity of char- 
,ase nust do, s | on . : 3 
. : . | acter was manifested as well in his profes- 
mend se se ei times ng oo _ sional, as in his ordinary pursuits of life. His 
s ar was not rapid. ' ' ; 
qualities of his mind were not cabeclaned to. agen ortagrune in Aebeeing, S08 ee one 
strik d ; t! fcial ob It. in exposing, fraud, resulted, as well from his 
aot ne — rg i " a5 mew y nares a | habits of investigation, as from his detestation 
pene in dempdesorey-demercormmanny Loe the | every thing like dishonorable trick, or 
ment, and his accurate knowledge of his pro- Sichenast extiine 
> ne wend hain, oped em ns In recurring to his arguments as counsel, as 
, 


candi ¢ the b hich f h well as his annotations upon some ofthe de- 
‘i ela ing at the bar, which for many years he | cisions of our courts involving the principles 
1 3 . 


applicable to fraudulent conveyances, it will 

He was not, however, deficient in talents _be perceived, that he was for adhering to 
of a popular kind, if we may judge by the the ancient rules, whose strictness many 
marks of public confidence which he enjoy- | have regretted to see departed from, in the 
ed. He was a member of the Senate from | modern decisions of courts, both here, and in 
the county of Worcester, during 1819, and { England. 
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Mr Bigelow was less eminent as a jury 
advocate than in the preparation and argu- 
ment of questions of law, and equity, before 
the court. It was here, that the peculiar 
qualities of his mind were brought into exer- 
cise. Patient research, laborious investiga- 
tion, and skilful and thorough analysis, were 
among the indications which he gave of the 
fulness and faithfulness with which he pre- 
pared, and the ability with which he presented 
the causes of his clients to the consideration 
of the court. How little do the world know 
of the extent of the labor and mental effort 
bestowed by an advocate in the preparation 


and management of a single cause. The | 


occasion that calls them forth, generally 
interests only the parties concerned ; and be- 
yond the bench or jury to which they are ad- 
dressed, and the successful client, perhaps, for 
whom they are made, they are less regarded 
even than the exhibition of physical power, 
which every one knows how to estimate. The 
most that he can hope for in the way of fame, 
is a meagre and unsatisfactory statement 
of the preinises which he may have assumed, 
prefixed to the opinion of the court, to be 
glanced at by some few who may come after 
him. And efforts of mind, which, if they had 
been uttered with equal eloquence in the 
halls of Congress would have conferred im- 
mortality upon their author, are forgotten as 
soon as uttered, or serve to fill a scanty 
page or two of a reporter’s volume, and hand 
down to posterity their authors name in ital- 
ics or small capitals. 

Mr Bigelow, perhaps, had his share of this 
kind of immortality, and to that record it 
may be as well to refer, in order to deter- 
mine the estimationin which he was held as 
a lawyer, by the public, and the court. 

It is, however, to his services as an author, 
that the bar of the Commonwealth are chiefly 
indebted to Mr Bigelow. In 1818, he pub- 
lished his digest of the first twelve volumes 
of the Massachusetts reports. The favor 
with which this was received indaced him to 
undertake a new and enlarged edition of the 
work embracing the seventeen volumes of 








stracts of many of the cases he appended 
annotations which have been regarded as 
'valuable commentaries upon the principles 
| embraced in the cases decided by the court. 


generally felt to need any comment, and the 
faithfulness with which it was executed, is 
sufficiently apparent from the fact, that hith- 
erto, no other digest of the Massachusetts 
reports has been offered to the public. In- 
deed, when the high character of the decis- 
ions of the Supreme Judicial Court of Mas- 
sachusetts, for the last thirty years, is consid- 
ered, the faithful and able digest of Mr Big- 
elow must continue to be one of the most 
valuable, as it is one of the most convenient, 
books of reference which a lawyer of our 
own, or any of the neighboring states, can 
place in his library. 


| The utility of such a work has been too 
| 
| 


} 


| 


Some years before leaving the common- 
! wealth Mr Bigelow formed a connexion in 
| business with Aaron Brooks, of Petersham, 
| but for reasons which need not be explained, 
he abandoned the practice of his profession 
in the year 183]. Soon after this he left the 
Commonwealth and never again returned. 
Under pecuniary and other embarrassments 
the most disheartening, he reached Peoria, 
in Illinois, in a few months after leaving 
Massachusetts. It was then little more 
than the first rude opening of the settler in the 
wilderness. Indeed, the whole population 
of the two counties of Putnam, and Peoria, 
in 1832, scarce exceeded 1300. Success, 
however, crowned his efforts to surmount his 
_embarrassments, and his reputation as a law- 
yer soon became established, as the early 
volumes of the reports of that state will show. 
It has been credibly stated, that he was at 
one time offered a place upon the bench of 
the Court of Illinois, which he declined in fa- 
vor of more lucrative pursuits. It is under- 
stood, that he was as eminently successful in 
the accumulation of wealth, as in the prose- 
cution of his professional pursuits. For some 
time before his death he held the office of 
clerk of the circuit court of Peoria coun- 








; 


the Massachusetts, and the first volume of | ty, in accepting which he withdrew himself 


Pickering’s reports. This he accomplished 
and gave the work to the public in 1825. 
In 1830, he published a supplementary vol- 
ume of his digest, embracing six volumes of 


Pickering’s reports, from the second to the 


‘from his profession, and seems to have 
| been preparing to spend the evening of his 
days in quiet independence, after having 
weathered so many stormy passages in life. 

He had seen his family respectably settled in 


seventh inclusive. Accompanying his ab- | life around hin, and had acquired a compe- 
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tency of fortune, when, at the age of fifty- | 
three, on the 2d of October, 1838, he was sud- 

denly cut off, and his hopes and his antici- 

pations, his reputation as a lawyer, and his 

frailties, ifhe had them, as a man, live now 

only in the transient memories of personal 

history. W. 





MISCELLANY. 


LEGISLATION IN MAINE, 


The recent decision of the Supreme Ju- 
dicial Court, in Maine, which may be found on 
the 264th page of the present number, appears 
to have caused much excitement there. The 
newspapers, in various parts of the State, are 
discussing the opinion of the court with 
great zeal, and the members of the bar seem 
to participate in the excitement to a consid- 
erable extent. A professional gentleman in 
Bangor, under the date of November 30, 
writes as follows :-— 


“Our city has today been thrown into a 
great heat and excitement by a decision un- 
der the Poor Debtor’s law, which has just 
been made by the 8S. J. Court. They have 
decided, that the citations which have 
all along and uniformly been issued here to 
creditors are irregular, and that proceedings 
under them are consequently void. Nor does 
the certificate of the justice, afford any im- 
pediment, as, in their onward course, they 
have overturned the rule of not going behind 
the returns, and have decided, that in the 
case in question, we may go into the exami- 
nation of the preliminary proceedings, and 
if not valid we may show it. There is no 
estimating the infinite harm, which this de- 
cision will work among us. Hundreds of 
bonds have been given here, and avoided by 
the oath required, which are now all revived 
and sureties holden. Two stores have al- 
ready been sliut up on suits on bonds of this 
kind, since the decision was promulgated 
here this morning. **** and **** and many 
others are in for it, and some of them toa 
dead ruin. The people fee) very indignant 
at the judges, and great excitement pre- 
vails.” 

It would seem, that there is some unneces- 
sary alarm on this subject. It does not ap- 
pear in the opinion of the court, whether the 





creditor or his attorney was present when the 
disclosure therein reierred to was made, but 
it is probable that such was not the case, as 
so material a fact would otherwise have been 
mentioned. The decision, then, would not 
seem to affect the validity of the disclosures 
made by debtors, when creditors or their at- 
torneys have been present, and have not ob- 
jected to the mode of proceeding ; and, if we 
have not been misinformed, a large majority 
of disclosures by poor debtors on execution 
have been of this character. 


But this decision may be of great utility 
in opening the eyes of the people of Maine 
to an evil, which they, in common with other 
states, have suffered to increase to an alarm- 
ing extent—we mean hasty and ill advised 
legislation. Mr Justice Shepley, in the 
opinion referred to, well says, that “the acts 
for the relief of poor debtors have been so 
numerous, and so defective in their provis- 
ions, that it is no matter of surprise, that 
they have been the occasion of many suits ;” 
and he might, with perfect propriety, have 
extended the remark to a large portion of 
state legislation for many years past, It is 
no new thing, that the statute books of ma- 
ny of the United States are in a condition 
of great confusion ; and the evil seeins to 
be constantly increasing. Legislators seem 
unwilling to let well enough alone—or rath- 
er, we might say, to let bad enough alone, 
and every succeeding session seems to add 
to the distressing uncertainty, which hangs 
over the law in relation to many of the most 
familiar transactions of life. 


The evil may be attributed, in a great 
measure, to two causes: first, the inaccurate 
and slovenly manner in which legislative 
enactments are drawn up; and secondly, the 
desire, which is unfortunately too prevalent, 
of making new laws, 


We believe, that a proposition has, for 
years past, been made at the commencement 
of every session of the legislature in Maine, 
to employ a draughtsman at the public ex- 
pense, whose duty it should be to “put into 
shape” the acts which that body might, in 
their wisdom, see fit to adopt. The subject 
has been repeatedly discussed at great length. 
On the one hand, the present state of the 
statutes—the difficulty experienced at the 
close of every session of the legislature, of 
understanding the acts of that body, and the 








vast amount of litigation caused, immediate- | 


ly or remotely, by this difficulty, have been 
urged as a sufficient reason for employing 


some person skilled in the matter, who could | 


frame a law on a particular subject, in such 


a manner that it could be understood, and | 


would not affect many other subjects not in 
the mind of the law making power at the 
time. On the other hand, it has been insist- 
ed, that the members of that dignified body 
ought to be capable of doing their own busi- 
ness, 

That the persons selected from the whole 
state to represent the people, and to look af- 
ter the public interests, ought to be capab'e 
of nerforming their duty, seems to be a self- 
evident proposition ; at least it has been so 
received, and a draughftsman has not been 


employed, we believe, for several years, | 


Whether any thing has been gained by this 
course, is a subject upon which different 
opinions have been expressed. 

But they do not reason wisely, who sup- 


pose, that the difficulties in the statute regu- | 
lations of Maine, or any other state, are | 
solvly attributable to the slovenly form in| 


wh ch they are enacted. Some laws deserve 
anc can receive no other form. The 


in the passion for making new laws and new 
modifications of old ones, which is so preva- 
lent. Every man of ordinary ambition, elec- 


ted a representative, seems to think, that he | 


must propose some new thing; he feels, that 


‘ . 
he must become the father of some novel | 
Such being the case, the com- | 


measure. 
munity often find protection in the dith- 
culty their representatives experience in 
agreeing as to whose plan shall be adopted. 


islation have been remarkable for the nega- 


their inconsequential doings. Oftentimes 
when a useful provision is adopted, it has 


amendments, that it goes forth, a monstrous 
deformity, to frighten all who look at it, and 
its destruction by a succeeding legislature is a 
a matter of joy to the whole community. 
‘T'wo subjects seem to have been promin- 
ent, of late years, in legislative action in 
Maine. One is cheap litigation, and the 


| equal population. 





diffi- | 
culty lies somewhat deeper. It is to be found | 


| ing interests of the state. 


tive glory of harmless attempts and abortive | 
, . on ies ' _ » | . , 
labors, and these bodies may often best hope | pond,” or of salmon in the Penobscot river, or 


for immortality in the negative wisdom of | 
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other imprisonment for debt. In regard to 
the former, a singular policy has prevailed, 
The fees of attorneys having been cut down 
io almost nothing, the character of the pro- 
fession has been very much injured, and liti- 
gation has increased to a greater extent, 
probably, than in any state in the Union of 
The consequence is, that 
months and even years must elapse before a 
judgment can be obtained ; and it is a fact 
almost of common notoriety, that during the 
late commercial embarrassments in this 
country, it has been considered, in some parts 
of that state, a very desirable thing—a favor 
even, to be sued! The payment of an hon- 


est debt, may thus be delayed so long, at so 
| little expense, that the debtor may make a 


fair speculation in the use of the money ! 
In regard to imprisonment for debt, the 
best commentary upon the hasty, loose, inac- 


| 

| curate and uncertain provisions on the sub- 
_ject which have been adopted from year to 
'vear, is to be found in the opinion of the 


court in the case previously referred to. The 
laws on this subject, protessedly for the re- 
lief of poor debtors, have in reality been the 
means of the most inhuman oppression of the 
poor; and, while they have increased the 
temptations to credit, they have injured both 
creditor and debtor, and have, in a majority 
of instances, we are told, been of use to none, 


| except a few infamous characters, who dis- 


grace the profession they have chosen. <A 
change in the present law will probably be 
made by the legislature soon to assem- 
ble, but whether it will bea beneficial one 
remains to be seen. 


Since the admission of Maine into the Un- 


: | ion, itis surprising how few of her legislative 
Thus the most memorable eras of state leg- | 


acts have had relation to the great and last- 
Acts “ to prevent 
the destruction of pickerel in MeGurdy’s 


“an act to repeal an act therein mentioned” 
are common enough ; but those provisions 


148 | which require labor, and earnest investiga- 
been so mutilated and deformed, by successive 


tion are seldom found, or they are prepared 
in sucha manner as to be of doubtful utility. 
The matter of internal improvements, too, has 
found little or no favor in the legislature. 
Possessing as the state does immense wealth 
in its internal resources, the most extraordin- 
ary indifference is manifested toward develo- 
ping them. What canal or railroad has ey- 
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er received any substantial encouragement, 
or rather what private enterprise has not met 
with opposition, from these guardians of the | 
public interests ? 

Ve trust the foregoing remarks in relation 
to the negative doings of the legislature will 
not be misunderstood. Weare not of those 
who consider the “ let-us-alone” policy, the | 
consummation of all political science, “Toa | 
community of statues like that, discovered | 
by one of the voyagers in the Arabian Tales, | 
a legislature of statuary might be very ap- | 
propriate, but not the least adapted to a com- | 
munity of living men, pressing on with pant- | 
ing activity in the course of improvement, or 
at least of change. In such a system the 
legislators ought to lead and anticipate the 
developing, progressing energies, instead of | 
hanging upon them a dead, encumbering 


weight.” 


| 
| 
| 
} 
| 


thing in gineral and nothin’ in partikilar—lI 
never seed any thing so queer afore, I vow. 


It puts me in mind ’o the Chinese, but they 
| bow their foreheads clean away down to the 


| very floor. 


* Well, then, said the crier, ‘Oh yes ! oh 


yes ! His Majesty’s (I mean her Majesty’s) 


court is now opened. God save the King, 
(I mean the Queen’) Oh! if folks didn’t 
larf it’s a pity—for I’ve often obsarved it 
takes but a very small joke to make a crowd 
larf. They'll larf at nothin’ amost. ‘Silence,’ 
said the sheriff, and all was as still as moon- 
light. It looked strange to me, you may de- 
pend, for the lawyers looked like so many 
ministers ali dressed in black gowns and 
white bands on, only they acted more like 
players than preachers, a plaguy sight. “But,” 
said I, “is this not the case in your country ? 


|is there not some sort of professional garb 
_worn by the bar of the United States ? and 


| do not the barristers and the court exchange 


PROFESSIONAL ETIQUETTE. 


Probably most of our readers have heard 
of a work called the Sayings and Doings of 
Sam Slick, of Slickville. It is made up of 
papers which were originally published, if 
we mistake not, in the Novascotian, news 
paper, and the authorship of them is attribu- | 
ted to a gentleman of considerable note, in 
one of the British provinces. 
appears to be to excite the attention and 
arouse the ambition of the inhabitants of | 
those provinces, by showing them in what | 
light their manners and customs are viewed 
by their neighbors, the Yankees, The fol- | 
lowing is the account of the clockmaker’s 
visit to one of the provincial courts. 

« Presently the sheriff cails out at the tip | 
eend of his voice, ‘clear the way for the | 
judge ;? and the judge walks upto the bench | 
lookin’ down to his feet to see he did’nt 
tread on other folks’ toes, and put his arm | 
behind his back, and twirls the tail of his | 
gown over it so, that folks mightn’t tread on | 
his’n, Well, when he gets to the bench, he 
stands up as straight as a liberty pole, anc 
the lawyers all stand up straight toc, and | 
clap their eyes on his till he winks, then | 
both on ’em slowly bend their bodies forward | 
till they nearly touch the tables with their | 
noses, and then they sot down, and the judge 
took a look all round, as if he saw every 


The object | 


| remnant 0’ 


| whittle sticks with pen-knives, 


those salutations which the common courte- 


'sies of life not only sanction but impera- 


tively require as essential to the preservation 
of mutual respect and general good breed- 
ing 7? & What on airth,” said the clockma- 
ker, “can a black gound have to do with in- 
telligence ? Them sort of liveries may do 
in Europe, but they don’t convene to our free 

and enlightened citizens. It’s too foreign 


| for us, too unphilosophical, too feudal, and a 


the dark ages. No, sir; our 
lawyers do as they like. Some on ’em dress 
in black and seme in white ; some carry 
walking sticks, and some umbrellas, some 
and some 


shave the table, and some put their legs un- 


der the desks, and some put ’em a top on 
‘em, just as it suits them. They sit as they 


| please, dress as they please and talk as they 


please ; we are a free people. I guess if 
a judge in our country was to order the law- 
yers to appear all dressed in black, they'd 
soon ax him who elected him director-gen- 
eral of fashions, and where he found such 
arbitrary power in the constitution as that 
committed to any man.” 


THE NEW INDIAN CODE. 


The London Spectator has the following 
remarks in relation to the cost of Mr Ma- 
cauley’s Indian code. 
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“However problematical the success of the | against him; then the law steps in and seals up the 


attempt to frame a code of laws for India, | 


the expense is quite certain, and also certain 
to be enormous. 
mate it. The legislative counsellor, or pres- 


ident of the law commission, besides 1,200/. | 


fur passage money, has ten thousand a 
year. Each of the four members 5,000/. ; 
and there is a secretary with 3,000/. which 
in bare salaries, is 33,0001. perannum. Then 
comes house rent, office rent, clerks, station- 
ary, and printing, which, to be within bounds, 
we shall only estimate at 7,000. Here 
‘then is a net annual expenditure of 40,000I. 
Let the expense be first tested by ‘the pen- 
al code.’ 


vill be—took, as is stated by the commis- 
sioners themselves, two years and two 
months. 
cost upwards of 86,000/. ; every one of its 


twentysix chapters cost upwards of 3,300/., | .. or aad 

° | Court, in this city, in the case of Thomas v. Patien 
papel. : - } and others, Weston, C. J. ruled, that the legislature 
clause of it 177/. ; every line of it, on anav- | 


every octavo page of it near 1,300/,; every 


erage, 261. ; every word in it acouple of 
guineas. Draco’s code was said to be writ- 
ten in letters of blood ; without the 


reference to the merits or demerits of Mr 


Macaulay’s, it may be said to have been | 
| menced after the act was passed, and this notwith- 


written in letters of gold. 


SERJEANT MAYNARD. 


When old Serjeant Maynard waited upon | 


William the Third, with the address and con- 
gratulation from the gentleman of the law, 
the king complimented the old man upon his 
good looks, and added that he had outlived 
all his brother lawyers. “ Had it not been 
for your Majesty’s arrival,” replied he, “ I 
shoyld have outlived the law itself.” 


COLLECTANEA. 


A member of the legal profession by the name of 
Peter B. Manchester, was recently tried in New York 
City, on a charge of receiving stolen goods from a 
client, knowing them to be such. The trial caused 
considerable excitement. The jury were unable to 
agree. The recorder in his charge to them is reported 
to have said; “It is the privilege of a client to dis- 
cluse to his counsel the facts and circumstances rela- 
ting to and bearing on his case—to tell his counsel 
all his guilt—all the evidence that can be brought 


We shall attempt to esti- | 


The proposition of a mere project | 
—for it is net yet law, and most likely never | 


The project of the penal code, then | fii 


least | 





This 
duty applies to iuformation received by counsel while 
He 
property from information received of the client, or 
to destroy it. 


lips of the counsel as to his client’s secrets 


fhe is acuRg as counsel, has no right to seerete 
He must let it lie where it was when 
he received the information. The counsel must not 
lead the public to it nor from it; it must remain there 
atall risk. If the counsellor should discover, after hav- 
ing honestly become possessed of property from his 


| client, that it was stolen, I do not think it would be 


his duty to disclose the fact till after his client had 
been tried. But then he is bound to restore it—to 


| find out, if practicable, the owner, and return it to 
| him. A counsellor has no right to receive stolen goods, 


knowiug them to have been stolen, either jn the pay- 


ment of services rendered or to be rendered. Coun- 


sel in a criminal court are frequently exposed to re- 
ceive stolen goods in payment for their services. ” 


Our correspondent at Bangor, Me., writes as fol- 


“At the last October Term of the Supreme Judicial 


has no authority to pass an act regulating disseizins, 


| or to alter the common law in relation to the subject, 


which shall have a retrospective effect, and that, 
therefore, the statute of Maine of February 25, 1825, 
was unconstitutional in its effect upon existing rights 
and could ouly operate to regulate disseizins com- 


standing the limitation contained in said act, that, in 
any action brought after the 15th of March then next, 
the new rule regulating disseizins prescribed by that 
statute, should take effect. It was held in the case 
of Proprictors of Kennebec Purchase v. Laboree 
and others, (2 Greenl. 275,) that the statute on this 
subject, passed March 19, 1821, had no effect on dis- 
seizins already commenced, and the subsequent sta- 
tute of 1825, was passed with a slight variation in 
order to give it the effect desired. The Chief Jus- 
tice has, however, ruled, after much argument, that 
there is no difference in the two statutes in this res- 
pect. It is understood here, that Mr Justice Story 
has ruled differently ou the same point.” 


In the court of common pleas sitting at Cincinnati, 
says the Baltimore American, a case was recently tried, 
in which George Allen brought a suit of trespass for 
assault and battery against Youel Pullain, and which 
resulted in the rendition of a verdict of $18,000 dam - 
ages in favor of the plaintiff. The circumstances, as 
developed by the testimony, were these : The defend- 
aut in June, 1837, entered the Broadway Hotel, in 
Cincinnati, in the latter part of the night, extinguish- 
ed the lights in the halls, and then entered several 
rooms and robbed the lodgers of money and other 
property, and among others, he entered the plaintifl’s 





280 


Miscellany. 





Pullain was pursued by Allen and overtaken 
In the effort to 


rvom. 
in the yard, in the rear of the hotel. 


recover his watch, Allen was stabbed by Pullain wita | 


a large dirk knife, and severely injured. ‘The admis- 
sions of Pullain, and other circumstances, led to the 
belief that he possessed considerable property, and 
this fact conneeted with the remarkable atrocity of 
the assault, was the ground of the verdict for such 


heavy damages. 


At the last December term of the Municipal Court, 
in Boston, after the evidence was all through in the 
case of one Proler, charged with larceny, the prison- 
er absented himself from court, and his counsel 
stated that he would not probably appear, and a mo- 
tion was made that the case be taken from the jury 
on account of the absence of the defendant. ‘The 
Commonwealth’s Attorney resisted this motion, and 
relied on the case of Rex v. Simpson, (1 Strange 44.) 
Judge Thacher ruled, that where a prisoner voluntari- 
ly absented himself, the proceedings ought not to be 
stayed. Park, counsel for the prisoner, declined to 
argue the case to the jury, and presented a w-itten 
protest against the decision of the court, which was 
ordered to be recorded. The jury found the defend- 
ant guilty. 


At a session of the Supreme Judicial Court at 
Salem, Mass., on the 8th December last, in the trial 


of Reuben Tuttle charged with rape, the defendant's | 


counsel called Lorenzo N. Fowler as a witness, and 
proposed to him this question ; “Are you a Professor 
of Phrenology ?” which was objected to by the Attor- 
ney General. The court said such an inquiry was 
inadmissible, and directed that the witness should 
not be examined, It was understood, that Mr Fow- 
ler had made a phrenological examination of the 
prisoner and was ready to testify, that the organ of 
amativeness was largely developed. 


In New Hampshire the following appointments 
have been made. 

John Sullivann, Exeter, Judge of Probate, vice John 
Harvey, resigued. 

Notaries Public.—George Kent, Concord, George 
Olcott, Charlestown, James M. Chapman, New Mar- 
ket. 

Commissioners.—Benjamin B. French, Washing- 
ton City, D. C., James W. Grimes, Burlington, Iowa 
Territory. 


Ataterm of the U.S. Circuit Court held in Bal- 
timore, recently, Mr F’. W. Saltonstall, of Salem, re- 
covered of Messrs Stockton & Stokes, proprietors of 
a line of coaches over the Alleghanies, $7130, as 
compensation for serious injuries received hy his 
wife, by being upset whilst travelling in one of the 
coaches belonging to the defendants. It is said 
that the driver] was intoxicated, when the accident 
occurred. 








Mr Justice Craton is said to have held, at a sitting 
of the Circuit Court of the United States, in Louis- 
ville, Ky., that steam ferry boats do not fall within 
the scope of the provisions of the recent Act of Con- 
gress regulating steam vessels; and that the Act had 
relation only to steamboats which are trading ves- 
sels, and compelled to freight under a license by the 
previous laws. 


Chief Justice Gibson of Pennsylvania, has resign- 
ed his commission, and he has been re-appointed to 
the same office by Gov. Ritner. The reason of this 
proceeding is stated in the Philadelphia papers to be, 
that the amended Constitution of Pennsylvania limits 
the term of this office to fifieen years. The Chief 
Justice, therefore, comes into office under a new ap- 
pointinent. 


TO READERS AND CORRESPONDENTS. 


Weare, obliged to omit several articles prepared for 
the present number for want of room. Among them 
are several notices of new books. 

The opinion of Chief Justice Gibson of Pennsyl- 
vania, in the case of Dorsey v. Dorsey, has been re- 
ceived and will appear in the next number. 

The communication of “L.” is respectfully de- 
clined. 

“A.” is informed, that the opinions referred to by 
him have been disposed of as he requested. The 
points decided would not be of the slightest in- 
terest out of the county, and we must decline their 
publication. 

In the December number of the Law Reporter 
there were a few typographical errors, most of which 
will be readily corrected by the reader. The names 
of the counsel for the defendant, in the case of 
Blanchard v. Sprague, page 223, should have been 
W. Phillips and Parsons. 

In the opinion of Judge Davis in the present num- 
her, on page 249, for Mesner read Mesnard. Page 256, 
for eminent read imminent. Same page, for steam- 
pipes read smoke-pipes. 

We beg leave, in this connection, to apologize to 
our correspondents for any typographical errors which 
may have occurred in their papers. The compositor 
is often sorely puzzled to make out whole sentences 
in communications sent to us, and the editor is some- 
times unable to afford much assistance. Lawyers are 
celebrated, the world over, for their chirography, and 
it would not be surprising if errors should often occur 
in a work, a large portion of which is made up of their 
contributions. While the present number was pass- 
ing through the press, we received three opinions in 
manuscript, which we have been compelled to throw 
aside as entirely useless, after several hours spent in 
a vain attempt to read then. 








